JAG Bulletin Board 


The Effects of an Adverse 
Conduct-Line of Duty Determination 
LT Galen D. Powers, USNR 


The Board for Correction of Naval Records 
CRD Donald W. Redd, USNR 


Maritime Personal Injuries 
and the Doctrine of Seaworthiness 
LCDR LaVerne Evans, USN 


Promotion: Will I be Considered? 
CDR Arthur A. Cohen, USNR-R 


NAVEXOS P-523 


19 


THe UBRARY OF TH 
OcT 121984 7” 


UNIVERSITY OE ILLINGIS 


THE OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGTON «= D.C. 20350 


Recent Decisions of the Comptroller General 


. XIX, NO. SEPTEMBER—OCTOBER 1964 





The JAG JOURNAL is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG JOURNAL is to 
acquaint naval personnel with matters related to the 
law and to bring to notice recent developments in this 
field. 

The JAG JOURNAL publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy, or the Judge Advocate General, or any other 
Agency or Department of Government. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 


compensation can be paid for articles accepted ani 
published. 

Issuance of this periodical approved in accordancg 
with Department of the Navy Publications and Printing 
Regulations, NAVEXOS P-35. 





REAR ADMIRAL WILFRED A. HEARN, USN 
Judge Advocate General of the Navy 





REAR ADMIRAL ROBERT H. Hare, USN 
Deputy and Assistant 
Judge Advocate General of the Navy 





LIEUTENANT COMMANDER GARDINER M. Haicut, USN 
Editor 





; For sale by the Superintendent of Documents 
U.S. Government Printing Office, Washington, D.C. 20402 
Price 15 cents (single copy). Subscription price $1.25 per year; 
50 cents additional for foreign mailing. 


— 





JAG BULLETIN BOARD 


NATURALIZATION OF ALIEN MEMBERS 
OF THE NAVAL SERVICE 


A recent decision of the U.S. Court of Appeals for the 
District of Columbia (United States v. Convento, 7 July 
1964) interpreted Public Law 87-301 granting certain 
naturalization benefits to alien members of the armed 
forces who served during the Korean conflict. 

Under the holding of this case, alien servicemen who 
served honorably in the armed forces of the U.S. during 
the period beginning 25 June 1950 and ending 1 July 
1955, and who enlisted or reenlisted at any time while 
in the United States, are now eligible for naturaliza- 
tion, whether or not they have been lawfully admitted 
to the United States for permanent residence. 

Eligible servicemen who wish to become U.S. citizens 
should file applications at the nearest District Office of 
Immigration and Naturalization in the United States. 
Assistance and advice in doubtful cases may be obtained 
from any Law Specialist or the Judge Advocate General 
of the Navy. 





JAG JOURNAL INDEX 


A cumulative index to the JAG JOURNAL 
will be forthcoming shortly after the first of the 
year. It will cover the issues from January-— 
February 1961 (Vol. XV, No. 1) through 
November-—December 1964 (Vol. XIX, No. 2). 
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USNA PREP SCHOOL SCHOLARSHIPS 


The Society of Sponsors of the United States Navy 
awards scholarships to young men for preparatory 
schools to prepare them for entrance to the United 
States Naval Academy. Young men eligible, in order 
of precedence, are as follows: Category I—Sons of 
deceased, retired and active Navy and Marine Corps 


personnel; Category II—Sons of personnel of the other 


military services; Category III—Sons of civilians. 


To receive such an award, an applicant must be ac- 


ceptable to the Scholarship Committee of the Society 
of Sponsors as to Character, Aptitude for the Naval 
Service, Scholastic Standings and Physical Fitness. 
The financial situation of his parents, or of the appli- 
cant himself in case he is an orphan, must be such as 


to warrant the expenditure of the funds of the Society | 


in making such an award. 


Interested persons may obtain application blanks from ; 
Mrs. Roy S. Benson, Quarters “O”, Navy Yard, Wash- | 


ington, D.C. 20390. 





PERSONNEL TRANSFERS 


Transfers of Navy law specialists, which for- 
merly appeared in the JAG JOURNAL, will no 
longer be published here. Because of the lim- 
ited interest in this subject, other media will be 
utilized to publish this information. : 


(Continued on page 25) 
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THE EFFECTS OF AN ADVERSE 
CONDUCT-LINE OF DUTY DETERMINATION 


LT GALEN D. POWERS, USNR* 


INCE 1799 the concept of “line of duty” 

has been vital in the administration of reg- 
ulations and Federal statutes delineating the 
obligations of and benefits available to naval 
personnel.t Those statutory and regulatory 
provisions which impose obligations upon or 
deny benefits to naval personnel in the event of 
their subjection to an adverse conduct-line of 
duty ? determination are collected and examined 
herein. Although this article focuses on laws 
and regulations applicable to personnel of the 
Navy and Marine Corps, similar regulatory and 
generally the same statutory provisions are ger- 
mane in the administration of the Army and 
Air Force. 

Payment of the death gratuity has not de- 
pended on a conduct-line of duty determination 
since 1959,* but any question of whether or not 
such a determination in the event of disability 
still has a vital and substantial impact upon a 


' member of the naval service must be answered 


with nothing less than flat affirmation. 

The concept of line of duty is limited in this 
discussion to the artful, technical meaning it has 
acquired under applicable opinions and regula- 
tions, particularly the Manual of the Judge Ad- 
vocate General.* The elemental requirements, 
however, of an adverse conduct-line of duty 
determination may vary not only among the 
separate agencies concerned, but also among the 
statutes and regulations administered within 
each agency. Where the elements constituting 
misconduct or not in the line of duty are not set 





*Lieutenant Galen D. Powers, USNR, is presently assigned to 
the Investigations Division in the Office of the Judge Advocate 
General. He received his A.B. degree from the University of 
Michigan in 1959 and the degree of LL.B. from the University 
of Michigan in 1962. He is a member of the Michigan State 
Bar and the American Bar Association. 

1, For a history of the development of the concept see: Roberts, 
Line of Duty Status—Part I, JAG J., Dec. 1949, p. 10. 

2. See JAG Manual, sec. 0806(b) for the relationship between mis- 
conduct and line of duty. Where not otherwise qualified, an “‘ad- 
verse conduct-line of duty determination” herein means either a 
finding of “‘misconduct—not in the line of duty” or a finding of 
“not misconduct—not in the line of duty.” Although an adverse 
conduct-line of duty determination is not a punitive measure 
[JAG Manual sec. 0806(a)], the provisions recited will demon- 
strate that it may have results quite as consequential as those of 
punitive measures. 

3. 10 U.S.C. 1475-1480 were amended by act, 2 Sept. 1958, Pub. Law 
85-861, 72 Stat. 1452. 

4, JAGINST P5800.7; see in particular Chapter VIII. 


> 


out here, it should be assumed that they are the 
same as those prescribed in the Manual. The 
limited meaning here ascribed to the operative 
words excludes consideration of the preliminary 
but vital problem of “employment” *-“line of 
duty” in its broadest sense; i.e., whether or not a 
person is a member of the naval service on active 
duty or inactive duty training at the time he in- 
curs or aggravates his disability.6 The Judge 
Advocate General’s determination of personnel 
status vis-d-vis employment is final and binding 
within the naval establishment and also is ac- 
cepted by the Veterans Administration. 

Regulations and statutes relative to the effects 
of an adverse conduct-line of duty determination 
have been arbitrarily divided into three groups: 
(1) those administered by the naval service; 
(2) those administered by the Veterans Admin- 
istration; and (3) those administered by other 
governmental agencies. 


I 


PROVISIONS ADMINISTERED 
BY THE NAVAL SERVICE 


Hospitalization and medical care 


Entitlement to hospitalization and medical 
care does not generally depend on a conduct-line 
of duty determination. Any member of the 
naval service disabled while on active duty is 
entitled to receive the maximum benefits of hos- 
pitalization and medical care at naval expense 
regardless of his conduct-line of duty status at 
the time the disability was incurred.’ Reserv- 
ists on active duty for training or attending an 
inactive duty drill and contract NROTC stu- 
dents, without reserve or enlisted status, attend- 
ing a training course or cruise, who are disabled 
during such duty from an injury or disease not 
incurred while they were so “employed”, are 
not entitled to medical care or hospitalization 
beyond the scheduled period of the duty, drill, 





5. Similar to the problem governed by the familiar phrase of work- 
men’s compensation legislation: “arising out of and in the course 
of employment”; e.g., Ariz. Rev. Stat. Ann., tit. 23, § 1021. 

6. The problem is most acute with disabled reservists, in which case 
the governing statute is 10 U.S.C. 6148, as amended. 

7. 10 U.S.C. 1074; see also BUMEDINST 6320.31. sec. Al. 
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course, or cruise.* Reservists so disabled will 
be furnished the medical treatment required but 
will be charged a regulation fee for care extend- 
ing beyond the period of duty or drill. How- 
ever, a reservist who becomes ill in line of duty 
while he is on active duty or performing inactive 
duty training is entitled to receive at naval ex- 
pense medical, hospital, and other treatment 
appropriate for that illness; such treatment will 
be continued until the disability cannot be fur- 
ther materially improved. The records of con- 
tract NROTC students having no reserve or 
enlisted status will be transferred after the 
period of course or cruise to the Bureau of Em- 
ployees Compensation, administered by the 
Labor Department, which will make its separate 
determination of the employment and line of 
duty status of the student at the time disability 
was incurred.’® His right to continued treat- 
ment at government expense is dependent on 
that determination. 


Entitlement to pay and allowances 


A disabled regular service member’s entitle- 
ment to pay and allowances also does not depend 
on a favorable conduct-line of duty determina- 
tion except in the following important class of 
cases. If any member of the naval service is 
absent from his regular duties for more than one 
day by reason of the effects of a disease caused 
by the intemperate use of alcoholic liquors or 
habit forming drugs, his pay is checked. This 
checkage includes basic pay, special pay, and 
incentive pay for the performance of hazardous 
duties. Allowances are not affected, except 
that enlisted members lose their clothing main- 
tenance allowance. If pay is forfeited for a 
period in excess of one month at any one time 
by reason of this provision, the member will 
be paid five dollars per month for personal ex- 
penses for the remainder of the absence attrib- 
utable to such disease. If the member has a 
Q allotment registered, and he loses more than 
two months by reason of such disease, his Q 
allotment is stopped at the end of the second 
month and a new Q allotment is registered 
solely in the amount of his basic allowance for 
quarters (the governmental contribution to the 
Q allotment) .” 


Completion of enlistment or obligated service 
(making up lost time) 
An enlisted member who loses time from duty 





8. BUMEDINST 6320.31, secs. C(2)(f), C(5) (g). 

9. Ibid., sec. C(5) (g). 

10. See: 5 U.S.C., Chapter 15, particularly secs. 751 and 802. 

11, 37 U.S.C. 802 (formerly 10 U.S.C. 6111) ; NavCompt Manual, par. 
044252. 


12. NavCompt Manual, par. 044037-2e. 
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for a period in excess of twenty-four consecutive 
hours by reason of injury or disease incurred ag 
a result of misconduct (sickness misconduct) * 
must, upon return to full duty, serve a period 
which, when added to the period served before 
his absence from duty, amounts to the term 
for which he enlisted or was inducted.* His 
term of service is extended automatically to 
make up the time lost by reason of his miscon- 
duct. This regulation does not apply to officers. 


Medical treatment beyond expiration of enlist- 
ment 

In light of the foregoing provisions, consider 
the problem of a disabled regular enlisted mem- 
ber who has not received, at the time of the ex- 
piration of his enlistment, the maximum bene. 
fits of hospitalization and medical care for 
physical disability. He may be retained on 
active duty with his consent ** (and thus receive 
active duty pay and allowances) until he is able 
to meet the physical requirements for re-enlist- 
ment or until it is determined that he will not be 
able to meet those requirements (in which case 
he will be retired or separated under appropri- 
ate physical disability provisions). However, 
such retention on active duty is dependent on 
the disability having been incurred not as the 
result of his misconduct.’* Ifthe disability was 
the result of his misconduct, and the disability is 
not permanent, he will be retained on active 
duty, and thus receive pay and allowances (if 
the disability was not caused by the intemperate 
use of alcoholic liquors or drugs) 2” during hos- 
pitalization and for the additional period re- 
quired to make up the time lost.** If the dis- 
ability was the result of his own misconduct, or 
was incurred during a period of unauthorized 
absence, and is permanent (totally or partially), 
the member will not be entitled to pay and al- 
lowances beyond the expiration of his enlist- 
ment. Special rules govern the extension of 


« 





13. “Sickness misconduct” (SKMC) is an administrative expression 
for the concept of disability due to own misconduct developed by 
the applicable sections of the JAG Manual. 

14. 10 U.S.C. 972 implemented by BuPers Manual, art. C-10304A and 
MarCorPersMan, par. 15111.3. A determination of “not miscon- 
duct—not in the line of duty” does not extend the term of service 
nor does it, per se, have any other substantial efficacy in time 
lost considerations. That is, if a member is disabled not due to 
his misconduct but during a period of unauthorized absence which 
materially interferes with the performance of his required military 
duties (not in the line of duty), the time lost due to his disability 
has no effect on extension of enlistment or any other significant 
time lost provision. 

15. But not if his injury was incurred “not in the line of duty, not 
due to misconduct.” BuPers Manual, art. C10304(5) (f) (1). 

16. 10 U.S.C. 5537; see also: BuPers Manual, art. C-1403(8). 

17. Supra, footnote 10. 

18. Supra, footnote 13. 
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duty of reservists who are disabled at the ex- 
piration of their active duty or drill period.* 


Longevity (completion of cumulative years of 
enlisted service for basic pay purposes) 

Time lost by enlisted personnel in excess of 
twenty-four consecutive hours because of sick- 
ness misconduct is not included in the compu- 
tation of cumulative years of enlisted service for 
basic pay purposes.?° Officers, however, do not 
lose time for longevity purposes because of sick- 
ness misconduct. This special regard for of- 
ficers relative to several aspects of lost time 
has been of some interest to other branches of 
the government. In a pertinent decision the 
Comptroller General has stated, 

. it is our view that legislation would be required 
to change the long-standing rule as to officer service. 
While the trend of legislation in recent years gen- 
erally has been to provide equal treatment for of- 
ficers and enlisted members of the Armed Forces, we 
do not perceive in the applicable statutes a sufficient 
basis to warrant a change in the different existing 


rules applicable to officers and enlisted mem- 


er 


The differences have narrowed, however, even 
since the time of this decision.” 


Computation of leave credit 

Leave credit (two and one-half days for each 
month of active duty) does not accrue for any 
member of the naval service during periods of 
lost time due to sickness misconduct." Officers 
also are within this regulation even though they 
do not lose time by reason of sickness miscon- 
duct for purposes of longevity or completion of 
obligated service. 


Computation of service eligibility for advance- 
ment 

Time lost by nonperformance of duty due to 
sickness misconduct is excluded from the com- 
putation of service eligibility of enlisted per- 
sonnel for advancement in rate.2* The Officer 
Personnel Act of 1947, however, contains no 
provision excluding such time from the compu- 
tation of eligibility of officers for consideration 
for promotion. 





19. See in this regard 41 Comp. Gen. 706 (1962). 

20. NavCompt Manual, par. 044019-1C and MarCorPersMan, pars. 
15111.3a(1) and 15111.3b(b)d. 

21. 38 Comp. Gen. 352 at 353 (1958). 

22. See footnote 26 citing the 1959 BuPers Manual which excludes 
SKMC time in computing time served for purposes of voluntary 
retirement of officers. The cited Comp. Gen. decision, supra, states 

‘ that such time cannot be excluded. 

23. BuPers Manual, art. C-6104; MarCorPersMan, par. 9050.b. 

24. BUPERSINST P1430.7D, Pt. I, (h) (4). 


\ 


Computation of service for transfer to the Fleet 
Reserve, Fleet Marine Corps Reserve, and 
retirement 

Time lost through sickness misconduct is de- 
ducted from the active service of enlisted per- 
sonnel in computing service time for purposes 
of transfer to the Fleet Reserve or the Fleet 

Marine Corps Reserve.?® The differences noted 

above in the time lost treatment of officers are 

inapplicable in this area; time lost because of 
nonperformance of duty by reason of sickness 
misconduct is deductible in computing credita- 
ble service for the voluntary retirement of 
officers.”¢ 27 


Severance pay for reservists under active duty 
contracts 

If a reservist contracts with the Secretary of 
the Navy, under applicable provisions, to per- 
form one to five years active duty, and is sep- 
arated during the period of the agreement with- 
out his consent,”* he will receive severance pay. 
If, however, he is released because of physical 
disability resulting from his misconduct, he is 
not entitled to severance pay.*® 


Recoupment of re-enlistment bonus 

A re-enlistment bonus will be recouped on a 
pro rata basis for any period of time not served 
by reason of sickness misconduct.” If a mem- 
ber is separated because of physical disability 
resulting from misconduct or incurred during 
a period of unauthorized absence, a pro rata 
portion of the re-enlistment bonus will be re- 
couped.** However, no member will be retained 
on active duty solely for the purpose of recoup- 
ing a re-enlistment bonus.*” 


Posthumous warrants and commissions 

There are statutory provisions for the award 
under strictly limited circumstances of post- 
humous warrants by the Secretary of the Navy 
and posthumous commissions by the President 
in the name of members of the naval service who 
die after September 8, 1939. The awarding of 
these warrants or commissions depends on death 
having occurred in the line of duty.** Since 
the naval service no longer automatically de- 
termines the conduct-line of duty status of a 





25. BuPers Manual, art. C-14301; MarCorPersMan, par. 13400.3 (also 
13404.1d). 

26. BuPers Manual, art. C—14401. 

27. For a treatment of the concept of time lost see Garraty, Time 
Lost—Its Meaning and Effects, 15 JAG J. 123 (Sep. 1961). 

28. 10 U.S.C. 679(a). 

29. 10 U.S.C. 689(b) (2). 

30. BuPers Manual, arts. A-—4204 (2) (a) (5) ; C-10303. 

31. Ibid., A—4204(2) (b) (3). 

32. Ibid., A-4204(4). 

33. 10 U.S.C. 1522 and 10 U.S.C. 1521. 
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member at his death for purposes of the death 
gratuity, special action would be required to 
secure a line of duty determination in these rare 
cases. 


Retirement or separation for physical 
disability * 

(1) Retirement. A member of a regular 
component of the naval service on active duty 
for thirty days or more who is found to be unfit 
to perform his duties because of a disability in- 
curred while he is entitled to receive basic pay * 
may be retired or placed on the temporary dis- 
ability retired list with retired pay if (a) he has 
twenty years service, or (b) he has eight years 
service and his disability is rated thirty percent 
or more,** or (c) his disability is rated thirty 
percent or more and it was incurred in line of 
duty during war, the Korean conflict or a na- 
tional emergency,*’ or is the proximate result of 
the performance of active duty.** A member of 
the naval service on active duty for less than 
thirty days may qualify for disability retire- 
ment if his disability is permanent and is the 
proximate result of performing active duty or 
inactive duty training and either (a) the mem- 
ber has twenty years service, or (b) the dis- 
ability is at least thirty percent. However, if 
the physical disability was incurred as a result 
of the member’s intentional misconduct or will- 


ful neglect or during a period of unauthorized 
absence *° he is not entitled to any of the benefits 
of retirement or of being placed on the tempo- 
rary disability retired list.*! 





34. This is an extraordinarily complex subject. For a treatment of the 
provisions applicable to reservists see Albright, Retirement Bene- 
fits for Reservists Injured on Training Duty, 17 JAG Journal 14 
(Jan. 1963). For an excellent essay on the financial implications 
of these provisions see Carraway, Disability Retirement or Separa- 
tion—The Financial Aspects, 16 JAG Journal 91 (July—Aug. 1962) ; 
as to uniform implementation among the armed services see: 
DOD Dir. 1332.8 of 6 Dee 1962. 

. Disability Separation Manual (DSM) sec. 0216(a): “. . . encom- 
passes all types of duty which entitled the party concerned to 
receive active duty pay, and any duty without pay which, by law, 
may be counted the same as like duty with pay.” 

. The Standard Schedule of Rating Disabilities employed by the 
Veterans Administration is used by the naval service. See: VA 
Reg., par. 1321. 

. For purposes of these laws a national emergency now exists and 
has existed since 16 December 1950. Proc. 2914, 16 Dec. 1950, 
National Emergency 1950, 50 U.S.C. App. Prec. Sec. 1 note. 

. DSM sec. 0221; see particularly part (c). 

. 10 U.S.C. 1204. The possibility should be considered that the 
“proximate result” test may not be applicable because of the 
requirement of 10 U.S.C. 6148 that certain reservists are entitled 
to the same compensation as regulars. 

. Any unauthorized absence sufficient to constitute the offense under 
Article 86, UCMJ, is sufficient to sustain a not in line of duty 
determination and thus deprive a member of disability separation 
or retirement benefits. The test of JAG Manual section 0807(d) 
is inapplicable in physical disability separation or retirement 
proceedings. 

41. 10 U.S.C, 1201(2), 1202, 1207. 
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A member is placed on the temporary dis- 
ability retired list if he would otherwise qualify 
for disability retirement except that the per- 
manence of his disability is indeterminable for 
a period of time.*? A member carried on the 
temporary disability retired list will be given a 
physical examination at least once every eight- 
een months to determine the stability, perma- 
nence, and extent of his disability at that time,“ 


but the member will not remain on the list with | 


pay for longer than five years.‘* Hewillatsome 
time during the five year period be (1) perma- 
nently retired, or (2) discharged with or with- 
out severance pay, or (3) returned to duty.* 
(2) Separation. If a member of the naval 


service suffers a disability which is or may be 
permanent and is rated less than thirty percent | 


and he has less than 20 years service and the 
disability was incurred as the proximate result 
of performing active duty or was incurred in 
line of duty in time of war~or national emer- 


gency, he may be separated from the service 
If a member has a dis- 


with severance pay.*® 
ability which is or may be permanent and is 
rated less than thirty percent and he has eight 


years service he may be separated with sever- | 


ance pay. If a member is or may be perma- 


nently disabled and has at least thirty percent | 
disability but less than eight years service and f 
his disability was neither the proximate result | 


of performing active duty nor incurred in line 
of duty in time of war or national emergency he 
may be separated with severance pay.“ Ifa 
member is permanently disabled by an injury 
while on active duty for thirty days or less and 
he has less than twenty years service and his 


disability is less than thirty percent, but was the f 
proximate result of performing active duty or / 


inactive duty training, he may be separated with 
severance pay.*® However, none of the mem- 
bers described above is eligible for separation 
with severance pay if his disability resulted from 
his intentional misconduct or willful neglect, or 


was incurred during a period of unauthorized f 


absence.*® 


Disability retirement or severance pay from 
the naval service does not exclude disability com- | 
pensation from the Veterans Administration; | 





. 10 U.S.C. 1202. 
. 10 U.S.C. 1210(a). 


- 10 U.S.C. 1210 (b), (h). See MS Comp. Gen. B-149025, 26 July F 


1962. 


. 10 U.S.C. 1210. He may be returned to duty only with his con 


sent (10 U.S.C. 1211). 
- 10 U.S.C. 1203 
- Ibid. 
- 10 U.S.C. 1206. 
- 10 U.S.C. 1206(2), 1207. 
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| 50. See NavPers 15963c, pp. 25, 27. See 38 U.S.C. 3104, 3105, which 


treat double payment and waiver cf payment from the armed 
forces. 


' 51. DSM sec. 0217(a). A Board of Medical Survey and its convening 


5, 26 July | 


h his com | 


however, one cannot collect the whole amount of 
service retirement pay and Veterans Adminis- 
tration disability compensation at the same time. 
Nevertheless, it is possible to make a choice 
which may combine under certain circumstances 
income from both sources.°° Compensation 
paid by the Veterans Administration does not 
depend on having at least thirty percent dis- 
ability; also, the percentage of disability as de- 
termined by the naval service is not binding on 
the Veterans Administration, which will con- 
duct its own examination and independently 
decide the percentage of disability. 

It is important to note that a career officer 
or enlisted person eligible for voluntary retire- 
ment may lose the opportunity to so retire and 
thereby lose ail benefits of retirement or separa- 
tion if he is disabled due to his own misconduct, 
and the disability separation or retirement 
proceedings in his case are completed. 

Determinations of physical disability are 
made by Physical Evaluation Boards, and the 
decision of the Judge Advocate General as to a 
member’s conduct-line of duty status at the time 
he incurred his disability is not controlling with 
the Board, but is advisory only.*' However, the 
standards of the Boards are very similar to those 
used by the Judge Advocate General.®* Addi- 


the physical disability proceedings and either 
approves them for the Secretary or submits to 
him recommendations concerning the disposi- 
tion of each case; and the Physical Review 
Council, which advises the Secretary on the dis- 
position of the disability case if there is no dis- 
agreement between the Board and the Council, 
has a representative of the Judge Advocate 
General as one of its four members.** 

The general conclusions to be drawn from the 
foregoing discussion can be summarized as fol- 
lows: (1) the principal effects of an adverse 
conduct-line of duty determination in the naval 
service are in two general areas (a) time lost, 
and (b) disability separation or retirement; 
(2) in general there is no loss of eligibility for 
medical care by reason of an adverse conduct- 
line of duty determination; (3) loss of eligibility 





authority make the initial decision of the possibility of unfitness 
(DSM secs. 0306(c), 0308(a)). 
Compare DSM, Chapter 2 with JAG Manual, Chapter VIII. 

- DSM secs. 0701, 0502. Only three members sit on the Council 
at any one time: a representative of the Commandant, Marine 
Corps, or of the Chief, Bureau of Naval Personnel, the JAG 
representative, and the representative of the Chief, Bureau of 
Medicine and Surgery. 


* 


for pay because of an adverse conduct-line of 
duty determination is generally limited to dis- 
ability due to alcohol or drugs; (4) in the event 
of an adverse conduct-line of duty determination 
the ramifications of the time lost provisions are 
more extensive for an enlisted member, he “loses 
more,” than for an officer; (5) in the event the 
injury or disease causes permanent disability 
the time lost provisions, of course, become in- 
significant, and the real purpose and effect of the 
adverse conduct-line of duty determination is to 
deny disability separation or retirement benefits 
from the naval service. 


II 


PROVISIONS ADMINISTERED BY THE 
VETERANS ADMINISTRATION | 


The opinion of the Judge Advocate General 
vis-d-vis the conduct-line of duty status of a 
member of the naval service at the time he in- 
curs disability is binding on the Veterans Ad- 
ministration to the following extent. Applica- 
ble regulations of the Veterans Administration 
provide that “a service department finding that 
an injury, disease or death was not due to mis- 
conduct will be binding on the VA unless it is 
patently inconsistent with the facts,” ** and that 
“a service department finding that injury, dis- 
ease, or death occurred in line of duty will be 
binding on the VA unless it is patently incon- 
sistent with the requirements of laws admin- 
istered by the VA.” Conduct-line of duty re- 
quirements are met generally for the Veterans 
Administration if the injury or disease was in- 
curred on active duty and was not the result of 
the member’s own willful misconduct, or was 
not incurred while the member was in a status 
of desertion or unauthorized absence, or con- 
fined under sentence of a court-martial involv- 
ing an unremitted dishonorable discharge, or 
confined under sentence of a civil court for a 
felony.** A comparison of the effects listed in 
the foregoing section with those described infra 
will demonstrate that the purposes of conduct- 
line of duty determinations in the naval service 
vary considerably from the purposes of those 
in the Veterans Administration. Consequent- 
ly, although pertinent provisions governing 
Veterans Administration determinations of 
conduct-line of duty status are outwardly sim- 





54. VA Reg., par. 1001(N). 

55. VA Reg., par. 1001(M). The VA applies a test of “material 
interference” to determine if a disability incurred during a period 
of unauthorized absence was incurred “not in the line of duty”. 
See: VA Reg., par. 1001(M) (1). 

. 38 U.S.C. 105; see: VA Reg., par. 1301. 
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ilar to those employed by the Judge Advocate 
General, there is substantial reason for the ap- 
plication of those provisions in particular in- 
stances to produce results at variance with those 
of the Judge Advocate General. 

Following are briefly listed the more impor- 
tant benefits administered by the Veterans Ad- 
ministration which depend to varying extents 
on suffering disability or death not as the result 
of misconduct and in the line of duty. 
Peacetime disability compensation 

Veterans Administration payments to vet- 
erans for service-connected disabilities are 
called compensation.*’ A veteran who becomes 
disabled by incurring an injury or a disease, or 
by aggravating ** a pre-existing disease or in- 
jury, while on active service during a period 
other than war, is entitled to receive peacetime 
disability compensation if he was discharged 
or released under conditions other than dishon- 
orable. However, he is not eligible for peace- 
time disability compensation if his disability is 
the result of his own willful misconduct.” 
Wartime disability compensation 


A veteran disabled by an injury or disease 
incurred during a period of active service in 
wartime, or by an aggravation of a pre-existing 
injury or disease during such service, is entitled 
to wartime disability compensation (the rates of 


which are approximately twenty percent higher 
than the rates of peacetime disability compen- 
sation) ,°° if he was separated from the service 
under conditions other than dishonorable. 
However, he is not eligible for wartime disabil- 
ity compensation if his disability is the result 


of his own willful misconduct.“ A veteran 

otherwise entitled to compensation is entitled to 

wartime compensation if his disability resulted 
from an injury or disease received in line of duty 

(1) as the direct result of armed conflict, or (2) 

while engaged in extrahazardous service, in- 

cluding such service under conditions simulat- 
ing war, or (3) from 1 January 1947 to 25 July 

1947. 

A monthly payment by the Veterans Admin- 
istration to a veteran for a non-service- 
connected * disability is called a pension.** A 
57. 38 U.S.C. 101(13). 

58. 38 U.S.C. 353; see: VA Reg., par. 1306. 

59. 38 U.S.C. 331. 

60. 38 U.S.C. 334. 

61. 38 U.S.C. 310. 

62. 38 U.S.C. 336; see: VA Reg., par. 1311. 

63. “The term ‘non-service-connected’ means, with respect to disability 
or death, that such disability was not incurred or aggravated, or 
that the death did not result from a disability incurred or aggra- 
vated, in line of duty in the active . . . naval service.” 38 U.S.C. 


101 (17). {Emphasis supplied.]} 
64. 38 U.S.C. 101(15). 
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veteran who served ninety consecutive days of 
active service, any part of which ended during 
World War I or began or ended during World 
War II or the Korean conflict, or who served 
on active duty during any of those conflicts and 
was released for a service-connected disability, 
and who is now permanently and totally dis- 
abled from a non-service-connected disability, 
is eligible, under certain income limitations, for 
a pension. However, he is not eligible for a § 
pension if the non-service-connected disability 
is the result of his own willful misconduct or 
vicious habits.* 


Hospital or domiciliary care 


The Veterans Administration may furnish 
hospital care to a veteran of any war who has 
a service-connected disability, or who was re- 
leased from service for a disability incurred or 
aggravated in line of duty, or who is receiving 
disability compensation. However, if the vet- 
eran’s disability was incurred not in the line 
of duty or was non-service-connected, or if the 
disabled veteran is not receiving disability com- 
pensation for a reason other than the receipt of 
retirement pay, he is not entitled to hospital 
care, unless it is necessary and he is unable to 
defray the expense himself.*7 The Administra- 
tor of the Veterans Administration may furnish 
domiciliary care to a person in receipt of dis- 
ability compensation who is suffering from a 
permanent disability or tuberculosis or a neuro- 
psychiatric ailment and is incapacitated from 
earning a living and has no adequate means of 
support, or to a veteran of any war who is un- 
able to pay the expenses of necessary domiciliary 
care. Domiciliary care may be furnished to 
any veteran released from active duty for dis- 
ability, unless that disability was not incurred 
or aggravated in line of duty. 

Eligibility for medical treatment 

Necessary medical treatment may be fur- 
nished by the Veterans Administration to a 
veteran of ahy war who suffers from a service- 
connected disability, or to any person in receipt 
of disability compensation, or who would be in 
receipt of compensation if he were not receiving 
retirement pay. The Veterans Administration 

(Continued on page 21) 





65. “The term ‘service-connected’ means, with respect to disability or 
death, that such disability was incurred or aggravated, or that the 
death resulted from a disability incurred or aggravated, in line 
of duty in the active ... naval service.” 38 U.S.C. 101 (16). 
[Emphasis supplied.] See: VA Regs., pars. 1102, 1303. See: 38 
U.S.C. 313 for the nature of the presumption as to service- 
connection. 

66. 38 U.S.C. 521. 

67. 38 U.S.C. 610(a). 

68. 38 U.S.C. 610(b). 
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THE BOARD FOR CORRECTION 
OF NAVAL RECORDS 


CDR DONALD W. REDD, USNR* 


I 
INTRODUCTION 


N THE LEGISLATIVE Reorganization Act 
| of 1946, which was a voluminous piece of 
egislation covering thirty pages of Volume 60 
of United States Statutes at Large, there ap- 
peared two brief sections which were of par- 
ticular interest to the Navy. While this legis- 
lation was enacted “to provide increased effi- 
ciency in the legislative branch of the govern- 
ment,” the two sections in question have had a 
tremendous impact on the Navy as a whole and 
on the lives of hundreds of officers and men in 
the Navy. 


| Section 131 of the Act provided: 


No private bill or resolution . . . authorizing or di- 
recting ... (3) the correction of a military or naval 
record shall be received or considered in either the 
Senate or the House of Representatives. 


Section 207 of the Act provided: 


The Secretary of War, the Secretary of the Navy, and 
the Secretary of the Treasury with respect to the 
Coast Guard, respectively, under procedures set up by 
them, and acting through boards of civilian officers 
or employees of their respective departments, are 
authorized to correct any military or naval record 
where, in their judgment, such action is necessary to 
correct an error or to remove an injustice. 


While Sections 131 and 207 were designed by 
Congress to free itself of the burden of numer- 
ous private relief bills concerning military and 
naval records, they have also proved to be a great 
boon to military personnel. As a result of this 
legislation, boards were established by each of 
the military departments for the correction of 
military records. Prior to the establishment of 
these boards, once an aggrieved individual had 
exhausted his administrative remedies with re- 
spect to errors or injustices resulting from 
entries in his military records, his only alterna- 





*Commander Donald W. Redd, USNR, is presently assigned to the 
Administrative Law Division in the Office of the Judge Advocate 
General. He holds a B.S. degree in Naval Science and an LL.B. 
degree from the University of Utah. He is a member of the 
Utah and California bars and holds membership in the American 
Bar Association. 


tives were taking court action, if the matter was 
justiciable (often it was not), or seeking private 
relief legislation. Congressmen often were re- 
luctant to introduce these bills for private relief. 
More often than not, the bills were not passed 
and many were killed by Presidential veto. 
Section 207 has been amended and codified 
and now appears in Title 10 of the United States 
Code as Section 1552 in the following form: 


(a) The Secretary of a military department, under 
procedures established by him and approved by the 
Secretary of Defense, and acting through boards of 
civilians of the executive part of that military depart- 
ment, may correct any military record of that depart- 
ment when he considers it necessary to correct an 
error or remove an injustice. Under procedures pre- 
scribed by him, the Secretary of the Treasury may in 
the same manner correct any military record of the 
Coast Guard. Except when procured by a fraud, a 
correction under this section is final and conclusive on 
all officers of the United States. 

(b) No correction may be made under subsection 
(a) unless the claimant or his heir or legal representa- 
tive files a request therefor before October 26, 1961, or 
within three years after he discovers the error or 
injustice, whichever is later. However, a board estab- 
lished under subsection (a) may excuse a failure to 
file within three years after the discovery if it finds 
it to be in the interest of justice. 

(c) The Department concerned may pay, from 
applicable current appropriations, a claim for the loss 
of pay, allowances, compensation, emoluments, or 
other pecuniary benefits, or for the repayment of a 
fine or forfeiture, if, as a result of correcting a record 
under this section, the amount is found to be due the 
claimant on account of his or another’s service in the 
Army, Navy, Air Force, Marine Corps, or Coast 
Guard, as the case may be. If the claimant is dead, 
the money shall be paid, upon demand, to his legal 
representative. However, if no demand for payment 
is made by a legal representative, the money shall be 
paid— 

(1) to the surviving spouse, heir, or beneficiaries, 
in the order prescribed by the law applicable to that 
kind of payment; 

(2) if there is no such law covering order of 
payment, in the order set forth in section 2771 of 
this title; or 

(3) as otherwise prescribed by the law applicable 
to that kind of payment. 
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A claimant’s acceptance of a settlement under this 
section fully satisfies the claim concerned. This 
section does not authorize the payment of any claim 
compensated by private law before October 25, 1951. 

(d) Applicable current appropriations are avail- 
able to continue the pay, allowances, compensation, 
emoluments, and any other pecuniary benefits of any 
person who was paid under subsection (c), and who, 
because of the correction of his military record, is 
entitled to those benefits, but for not longer than one 
year after the date when his record is corrected 
under this section if he is not reenlisted in, or ap- 
pointed or reappointed to, the grade to which those 
payments relate. Without regard to qualifications for 
reenlistment, or appointment or reappointment, the 
Secretary concerned may reenlist a person in or ap- 
point him to, the grade to which payments under this 
section relate. 

(e) No payment may be made under this section 
for a benefit to which the claimant might later become 
entitled under the laws and regulations administered 
by the Administrator of Veterans’ Affairs. 


The regulations implementing this statutory 
authority for a board for the correction of naval 
records are published in “Procedures of the 
Board for Correction of Naval Records,” NAV- 
EXOS P-473 (Revised 12-2-61). These regu- 
lations appear in the Code of Federal Regula- 
tions as Part 723 of Title 32. 


II 
COMPOSITION OF BCNR 


In compliance with the statutory provision 
that the board be composed of “civilians of the 
executive part of that military department,” 
the Board for Correction of Naval Records, or 
BCNR as it is commonly known, is made up of 
high ranking civilian employees of the various 
bureaus of the Navy Department and from 


Headquarters, Marine Corps. The regula- 
tions : provide that the board shall have a mem- 
bership of such number, not less than three, 
as may be appointed by the Secretary of the 
Navy. Three members present constitute a 
quorum of the board. One member is desig- 
nated as chairman of the Board by the Secre- 
tary of the Navy. In the absence of the chair- 
man, an acting chairman, chosen by the Board, 
acts as chairman for all purposes. At the pres- 
ent time, there are seven members on the Board 
who sit in rotation at the Board hearings with 
three members sitting at each hearing. The 
Board is convened and adjourned by the chair- 
man. The Board meets at least once a week. 





1. NAVEXOS P-473, para. II; 32 CFR 723.2(a). 
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III 


PROCEDURAL STEPS IN PROCESSING A 
CLAIM 


Regulations? provide that applications for 
correction of naval records should be submitted 
on DD Form 149 and addressed to: the Secre- 
tary of the Navy (Board for Correction of Naval 
Records), Washington, D.C., 20370. Copies of 
DD Form 149 may be obtained from: Board for 
Correction of Naval Records, Navy Department, 
Washington, D.C., 20370. 

When an application for the correction of 
naval records is received, it is reviewed by an 
examiner. The examiners are all qualified 
lawyers who assist the board by gathering and 


evaluating evidence, writing summaries of the! 


cases and making recommendations to the board. 
If the applicant has not exhausted all other ad- 
ministrative remedies or if the applicant has not 
filed his application within three years after he 
discovered the alleged error or injustice and he 
has not submitted any reason why the board 
should find it to be in the interest of justice to 
excuse the failure to file application within 
three years the application may be denied ad- 
ministratively without being presented to the 
board. 

If the petitioner has failed to exhaust his 
remedies before ‘the Navy Discharge Review 
Board operating under the provisions of 10 
U.S.C. 1553 it is the standard practice of the 
BCNR administrative staff to forward the peti- 
tion to the Discharge Review Board where it is 


treated as if it had been filed with them origi- 
nally. 


Those petitions not denied for failure to ex-| 


haust other administrative remedies or for fail- 
ure to file within the statutory time are reviewed 
by an examiner who prepares a written sum- 
mary of the available evidence and his recom- 
mendations to the board. The board may rec- 
ommend to the Secretary that a petitioner's 
records be corrected as requested without a 
hearing.’ In the cases where relief has been 
granted, there has been no formal hearing in a 
majority of the cases. 


In each case in which a hearing is authorized, | 
the applicant is entitled to appear before the 


board in person or by counsel or to be present 
with counsel. Personal appearance before the 


board and appearance by counsel may be waived | 


by the petitioner. Written notice of the time 
and place of hearing must be mailed to the peti- 


tioner and his counsel, if any, at least 30 days i 





2. NAVEXOS P-473, para. III 1(a); 32 CFR 723.3(a). 
3. NAVEXOS P-473, para. III 5; 32 CFR 723.3(e). 
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prior to the date of hearing. The applicant for 
relief should notify the board in writing at least 
15 days prior to the hearing date as to whether 
he will be present, the name of his counsel and 
the names of any witnesses he intends to call in 
his behalf. The applicant should be given ac- 
cess to such official records as are deemed neces- 
sary to an adequate presentation of his case. 
Classified or privileged matter, however, will 
not be disclosed or made available without the 
express finding of the chairman of the BCNR 
that such disclosure is required in the case and 
is not detrimental to the public interest. 

The hearing is conducted by the chairman 
and is subject to his rulings so as to insure a 
full and fair hearing. The board is not limited 
by legal rules of evidence but is required by reg- 
ulations to maintain “reasonable bounds of 
competency, relevancy, and materiality.”‘* All 
testimony before the board is given under oath 
or affirmation and the proceedings and testi- 


| mony are recorded verbatim. 


If the applicant fails to appear before the 
board, in person or by counsel, the board will 
consider the case on the basis of all the material 
before it. The board may require the applicant 
to obtain additional evidence or it may obtain, on 
its own, such further evidence and information 
as it considers essential to a complete and im- 
partial determination of the facts and issues. 

Following the hearing the board makes writ- 
ten findings, decisions and recommendations. 


‘In case of a disagreement between members of 


the board, a minority report may be submitted 
either as to findings, decision, or the recommen- 
dations or to all, including the reasons therefor. 
The record of proceedings of the board is for- 
warded to the Secretary of the Navy who directs 
such action in each case as he determines to be 
appropriate. 

After final action by the Secretary, the record 
of proceedings is returned to BCNR. The board 
notifies the proper authorities to take appropri- 
ate action to effect the relief granted by the 
Secretary. The Board also notifies the appli- 
cant and his counsel of the action of the 
Secretary. 

IV 


SCOPE OF RELIEF BY BCNR 


It will be noted that the statute authorizing 
BCNR provides that the Secretary acting 


’ through the Board “may correct any military 
30 days} 





4. NAVEXOS P-473, para. V2(a); 32 CFR 723.5(a). 
5. NAVEXOS P-473, para. VIII; 32 CFR 723.8. 


record of that department when he considers it 
necessary to correct an error or remove an in- 
justice.” The Attorney General has ruled on 
numerous occasions that relief may be granted 
under the statute in any instance where Con- 
gress was empowered to enact a bill for private 
relief. The statute has now been in effect for 
nearly 20 years and its validity never has been 
questioned seriously in the courts. 

In cases where relief has been requested from 
injustices resulting from court-martial sen- 
tences, the authority of the Board to act has been 
challenged because of statutory provisions pro- 
viding for the finality of conviction after final 
review.? The Attorney General has ruled that 
relief may be granted in cases involving punitive 
discharges or dismissals by court-martial on the 
ground that issuance of a new discharge should 
be regarded as an act of clemency or in mitiga- 
tion and not as affecting the conclusiveness of 
judgments of court-martial.® 

In the case of Peterson v. United States ® the 
plaintiff was dismissed from the service in 1944 
by reason of conviction by general court-martial. 
In 1948 the Secretary, acting on the favorable 
recommendation of BCNR, had the plaintiff’s 
records corrected to show separation under 
honorable conditions. The Secretary, however, 
refused to grant his application for reenlistment 
in his permanent enlisted grade and transfer to 
the Fleet Reserve. The court held that the cor- 
rection of records to show separation under 
honorable conditions was an act of clemency and 
the conviction was still in effect. Consequently, 
the Secretary’s action in refusing transfer to 
Fleet Reserve was not arbitrary. 

Petitions requesting correction to show sepa- 
ration from the service with a more favorable 
type of discharge make up a large percentage 
of the cases processed by the BCNR. These 
cases are carefully and impartially considered. 
Relief is not automatic, however. In 1962, 213 
petitions were processed which requested cor- 
rection to show separation with a more desirable 
type discharge than the punitive or administra- 
tive discharge originally awarded. Relief was 
granted in 56 cases—slightly over one-quarter 
of those considered. 

Other types of cases where relief has been 
granted by BCNR are: removal of derogatory 
entries from a service record, removal of letters 
of censure from an officer’s jacket, correction to 





6. 41 Ops. Att’y Gen. 10 (1948); 41 Ops. Att’y Gen. 71 (1951); 41 
Ops. Att’y Gen. 95 (1952). 

7. UCMI, Art. 76. 

8. 40 Ops. Att’y Gen. 504 (1947). 

9. 292 F. 2d 892 (Ct. Cl. 1957). 
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show promotion at an earlier date, correction to 
show exercise of contingency option on retired 
pay, correction of fitness reports where the re- 
porting officers did not follow instructions in 
report, correction to show retirement by reason 
of physical disability rather than longevity, re- 
moval of mark of desertion, correction to show 
retirement at a later date in order to collect for 
unused leave. This list is not intended to be 
all-inclusive. The Attorney General has stated 
that the words “error” and “injustice” as used 
in the statute do not have a limited or technical 
meaning and the error or injustice need not have 
been caused by the service involved.*° The 
“correction” may actually create a legal fiction 
if it corrects an injustice. 


Vv 


REVIEW OF BOARD’S FINDINGS, PRO- 
CEEDINGS AND RECOMMENDATIONS 


It will be noted that the statute provides that 
the Secretary acting through boards of civilians 
may correct any military record. This raises 
the question of whether the Secretary may act 
contrary to the findings and recommendations 
of the Board. The case of Proper v. United 
States ™ is one of the leading cases on this ques- 
tion. Proper was a reserve Army officer. The 
record of proceedings before the correction 
board contained extensive evidence to the ef- 
fect that he showed various symptoms indicative 
of multiple sclerosis as early as 1938; that these 
symptoms were of a recurrent nature and dur- 
ing periods of apparent remission he showed no 
readily discernible symptoms; that he was on 
active duty as an enlisted man when the symp- 
toms were first noted. He was commissioned a 
2nd Lt., Infantry, AUS, on 21 September 1942 
and served in the China-Burma-India Theatre 
from November 1942 until February 1945. 
Prior to his release to inactive duty in February 
1945, plaintiff described his recurring symptoms 
to the medical officers, but no diagnosis was 
reached and he was released, not by reason of 
disability. After his release he had another at- 
tack of blurring and double vision. His vision 
returned to normal and he returned to active 
duty and served from October 1946 to April 
1948. He continued to show recurrent symp- 
toms indicative of multiple sclerosis which were 
progressive in nature and violence. No diag- 
nosis was reached and, during a state of appar- 
ent remission, he was released to inactive duty, 





10. 41 Ops. Att’y Gen. 94 (1952). 
11. 154 F, Supp. 317 (Ct. Cl. 1957). 
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again not by reason of physical disability. His 
condition then began to deteriorate progressive. 
ly until he was totally disabled. In June 1953, 


a private specialist in neurology diagnosed his| 


condition as multiple sclerosis. This was the 
first time he had received a neurological exam- 
ination. The Veterans Administration award. 
ed him 100% disability. The correction board 
received expert testimony to the effect that if 
Proper had been given a neurological examina- 
tion while on active duty it would have resulted 
in a diagnosis of multiple sclerosis and a finding 
that he was unfit for duty. 

The majority of the board recommended that 
Proper’s records be corrected to show that he 
was released by reason of physical disability, 


The Secretary of the Army referred the record! 


and the board’s recommended findings to a spe- 
cial assistant who was a retired Army officer. 
This officer advised the Secretary that in his 
opinion Proper was not unfit by reason of phys- 
ical disability while on active duty because he 


had fully performed all his duties and had re-| 
ceived high performance ratings; that he had| 


received repeated medical examinations while 
on active duty and none of them had revealed 
multiple sclerosis. The Secretary refused to 
correct his military records. 

The Court of Claims, in a split decision, held 
that the Secretary acted arbitrarily and capri- 
ciously in refusing to correct the military record 
in this case. This holding was apparently 
based on two grounds: (a) the Secretary did 
not act through the Board; and (b) the Secre- 
tary’s findings were not supported by the evi- 
dence in the record before the Board. 


With reference to the first ground the ma-/ 


jority opinion of the court states: 


denying plaintiff’s application for correction of his 
military record did not act through the Army board 
of civilian officers or employees as required by the 
above statute. On the contrary, the Secretary of 
the Army wholly disregarded the findings of the ci- 
vilian board that plaintiff had been totally and perma- 
nently disabled in line of duty at the time of his 
release to inactive duty on April 27, 1948, and, ap- 
parently acting through a retired regular Army of- 


ficer, refused to correct plaintiff’s record in the man-/ 


ner recommended by the civilian board.” 


With reference to the second ground, the ma 


jority opinion of the court states: 


On the other hand, we do not suggest that the Secre- | 


tary may not overrule the recommendations of the 


(Continued on page 24) | 





12. Id. at 326. 


I thi 
of th 
the | 
large 
in th 
For 

and « 
impl 
a qui 
conti 
with 
besic 
dwel 
430- 


+H" 
cian s 
the 07 
result 
Howe 
nized 
cure ° 
servic 
has g¢ 
tional 
emplc 
cause 
unsea 


@ nance 
In the instant case the Secretary of the Army, in! 


to de 
scope 
wher 





MARITIME PERSONAL INJURIES 


AND THE DOCTRINE OF SEAWORTHINESS | 


A Matter of Status 
LCDR LaVERNE EVANS, USN* 


I think that the best and most perfect arrangement 
of things which I ever saw was when I went to look at 
the great Phoenician sailing vessel, for I saw the 
largest amount of naval tackling separately disposed 
in the smallest stowage possible. 

For a ship, as you will know, is brought to anchor, 
and again got under way, by a vast number of wooden 
implements and of ropes, and sails the sea by means of 
a quantity of rigging, and is armed with a number of 
contrivances against hostile vessels, and carries about 
with it a large supply of weapons for the crew, and, 
besides, has all the utensils that a man keeps in his 
dwelling-house, for each of the messes. Xenophon 
430-355 B.C." 


ISTORY HAS NOT recorded whether the 

seaman embarked upon the great Phoeni- 
cian sailing vessel had any legal rights against 
the owner when he was injured on board as a 
result of a defect in the ship’s lines or rigging.* 
However, subsequent medieval sea codes recog- 
nized a sailor’s right to wages, maintenance and 
cure when he was taken sick or injured in the 
service of his vessel. In modern times the law 
has given the seaman, in addition to this tradi- 
tional right, two additional remedies against his 
employer when he is injured. The seaman has 
causes of action for negligence* and for the 
unseaworthiness of the vessel, her appurte- 
nances and her crew.’ This article will attempt 
to define the doctrine of seaworthiness and its 
scope, particularly in those areas of activity 
where a naval vessel may be involved in an 
incident requiring its application. 

A seaman has two distinct causes of action 
against the shipowner for his injuries—unsea- 
worthiness and negligence. A ship’s visitor can 
only sue for negligence, that is, failure of the 





*Lieutenant Commander LaVerne E. Evans, USN, is presently 
assigned to the Admiralty and Shipping Section, West Coast, 
Department of Justice, San Francisco. He holds a B.S. degree 
from the U.S. Merchant Marine Academy and the LL.B. from 
the University of Wisconsin. He is a member of the Wisconsin 
bar. 

- Thomas, Stowage—The Properties and Siowage of Cargoes, 3 
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. Morrison & Stumberg, Cases and Materials on Admiralty, 2 
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- Robinson, Admiralty § 36 (1939). 

- Jones Act, 46 U.S.C. 688, 41 Stat. 988 (1920). 

» The OSCEOLA, 189 U.S. 158 (1903); and infra note 9. 
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shipowner to exercise reasonable care towards 
him.® It will be seen that the warranty of sea- 
worthiness, on the other hand, does not involve 
any concept of negligence in order to fix legal 
responsibility on the shipowner. Generally, 
this warranty is extended only to persons doing 
seaman’s work on vessels that are engaged in 
commerce. 

At the outset it should be emphasized that 
naval personnel, civil service seamen on MSTS 
vessels, and: shoreworkers employed by naval 
shipyards or other government activities do not 
have a legal right to sue the United States for 
negligence or unseaworthiness. However, sea- 
men employed on MSTS contract operated tank- 
ers are not considered civil servants, and may 
sue for shipboard injuries based on both 
negligence and unseaworthiness.’ 

In 1903, the Supreme Court, in The OSCE- 
OLA,® considered the law settled with respect to 
the legal obligation of the vessel and her owner 
to furnish the crew a seaworthy ship. The 
Court stated: 


That the vessel and her owner are... liable to an 
indemnity for injuries received by seamen in conse- 
quence of the unseaworthiness of the ship, or a failure 
to supply and keep in order the proper appliances 
appurtenant totheship.. 


This is still the law. Basically, the term 
“seaworthy vessel” means a vessel whose hull 
and equipment are reasonably fit for the impend- 
ing voyage and whose crew is equal in disposi- 
tion to the ordinary men in the calling.*° Inthe 
case of Mahnich v. Southern Steamship Co.” it 
was held that the duty to provide a seaworthy 
vessel is a non-delegable duty of the shipowner 
and the fact that he was not negligent does not 
relieve him from liability if an injury results 
from an unseaworthy condition. In Mahnich, 
the libelant fell from a stage when one of its 





6. Kermarec v. Compagnie Generale Transatlantique, 358 U.S. 
625, 1959 A.M.C. 597 (1959). 
. JAG INST. P5880.1A, Admiralty Claims, p. 6. 
.- Supra note 5. Id. at 175. 
. Id. at 175. 
. Boudoin v. Lykes Bros. Steamship Co., Inc., 348 U.S. 336, 
1955 A.M.C. 488 (1955). 
- 321 U.S. 96, 1944 A.M.C. 1 (1944). 
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supporting lines parted. The line had been 
tested by the mate prior to use, and it appeared 
sound. However, upon examination after the 
accident, it appeared that the point where the 
line parted was rotten. One of the defenses 
raised by the shipowner was that there was a 
sufficient supply of good line aboard and the 
defective line was used due to the negligence of 
the mate. The U.S. Supreme Court in holding 
that the negligence of the ship’s officer did not 
affect the liability of the shipowner stated: 


The staging from which petitioner fell was an appli- 
ance appurtenant to the ship. It was unseaworthy in 
the sense that it was inadequate for the purpose for 
which it was ordinarily used, because of the defective 
rope with which it was rigged. Its inadequacy 
rendered it unseaworthy, whether the mate’s failure 
to observe the defect was negligent or unavoidable. 
Had it been adequate, petitioner would not have been 
injured and his injury was the proximate and im- 
mediate consequence of the unseaworthiness.... 
Any negligence of the mate in selecting the rope... 
could not relieve respondent of the duty to furnish a 
seaworthy staging. ... Nor does the fact that there 
was sound rope on board, which might have been used 
to rig a safe staging, afford an excuse to the owner 
for the failure to provide a safe one.” 


The Court in its decision noted that the sea- 
man is subject to the discipline of the sea. He 
must accept the working conditions and appli- 
ances furnished him. Therefore, the Court con- 


cluded, it is imperative that they must be safe. 


STATUS OF THE WORKER 


Until 1946 it was thought that the warranty 
of seaworthiness ran only to members of the 
crew. This status was usually initiated by 
signing articles..* However, in the case of 
Seas Shipping Co. v. Sieracki * it was held that 
this contractual requirement was not necessary 
in order to bring a land based worker within 
the scope of the warranty of seaworthiness. 
Sieracki laid down the rule that persons, whether 
employed by the shipowner or an independent 
contractor, who are performing work on board 
ship that had been historically or traditionally 
done by seamen, are within the scope of the 
warranty. 

In 1942 Sieracki was on SS ROBIN SHER- 
WOOD loading cargo. He was employed as a 
longshoreman by an independent stevedore con- 
tractor and was operating a winch when a 
shackle on the boom parted. The boom and 
tackle fell and injured him. The evidence dis- 





12. Id. at 103, 1944 A.M.C. at 7. 
13. Robinson, op. cit. supra note 3 at § 35. 
14. 328 U.S. 85, 1946 A.M.C. 698 (1946). 
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closed that the shackle parted as a result of a 
defect in its manufacture. The evidence failed 
to show that the shipowner’s negligence caused 
the injury. Liability of the shipowner for the | 
injury had to be founded on his absolute duty 
to provide reasonably fit cargo gear. The fact 
that the shipowner had used due diligence in 
inspecting the gear would be no defense. 

The real issue before the Supreme Court was | 
whether the shipowner’s obligation of sea- | 
worthiness, traditionally applicable to seamen 
within the usual meaning of that term, extended 
to longshoremen doing the ship’s work aboard. 
In describing the obligation, the Supreme Court 
held that the warranty’s scope was not neces- 
sarily dependent on any contractual basis and 7 
might extend to “situations where the ship’s | 
work is done by others not in such an immediate | 
relation of employment to the owner.” ** The 
court noted that the longshoreman’s work was | 
traditionally done by seamen.’* Therefore, the 
fact that cargo handling was not being per- | 
formed by seamen during modern times should » 
not deprive those who are now performing the © 
work of the legal protection formerly given to 
seamen when they were so engaged. Accord- 
ingly, recovery against shipowner was allowed. 

Sieracki was reaffirmed by the United States 
Supreme Court several years later in a case in- 
volving a land based carpenter who was injured 
while repairing a grain feeder on a vessel.” | 
This repair work was necessary in order that | 
loading operations could continue. While mak- | 
ing repairs the carpenter, Hawn, slipped on | 
some loose grain and fell through a hatch which | 
had been left uncovered. The court noted that 
Hawn and Sieracki were essentially engaged in © 
the same kind of work—loading the ship. Ac- | 
cordingly, both were entitled to the same pro- 
tection of the warranty of seaworthiness." | 
The scope of the warranty rests on the nature 
of the work, its relationship to the ship and 7 
whether the work is traditionally performed by | 
seamen. 





15. Id. at 93, 1946 A.M.C. at 703. 

16. Tetreault questions the historical basis for this statement in an [ 
article, Seaman, Seaworthiness, and the Rights of Harbor 
Workers, 39 Cornell L. Q. 381 at 412 et seq., but it seems firmly © 
fixed in the law as a result of this and many other Supreme — 
Court decisions; Shields & Byrne discuss the adverse effect 
Sieracki has had on insurance rates in the maritime industry in | 
an article, Application of the “Unseaworthiness” Doctrine to | 
Longshoremen, 111 U. Pa. L. Rev. 1137 at 1148 et seg. They Hi 
also make a detailed survey of cargo handling practice going ss 
back to ancient times, and find no basis for the view that this © 
work was traditionally performed by seamen. 7 

. Pope & Talbot, Inc. v. Hawn, 346 U.S. 406, 1954 A.M.C. 1 (1953). — 
. Hawn also decided that a land based “seaman” could also have | 
a cause of action for negligence against the shipowner for fail- | 
ing to use reasonable care; Id. at 413, 414, 1954 A.M.C. at 9, 10. | 
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The same criteria resulted in a similar hold- 
ing in the case of M/V TUNGUS v. Skovgaard 
which involved a shoreworker who was killed 
when he was called on board TUNGUS to repair 
a pump that was being used to discharge cargo. 
TUNGUS was discharging a cargo of hot coco- 
nut oil when a pump owned by the deceased’s 
employer malfunctioned, resulting in a large 
quantity of oil being spilled over the adjacent 
deck area. When efforts to repair the pump 
failed, Skovgaard was summoned aboard. As 
he was stepping from a hatch beam to the un- 
covered tanktop, he slipped on the spilled oil and 
fell to his death into the tank of hot coconut oil. 
Skovgaard’s working status was considered 
analogous to that of Hawn by the court, and it 
held that the deceased was entitled to the same 
warranty.?° The court also noted that recovery 
could be upheld on the theory of negligence, in- 
asmuch as the vessel remained under control 
of her crew and they were well aware of the oil 
spill and its attending danger for an hour prior 
to Skovgaard’s arrival. 

In 1960 it was held in the case of Lawlor v. 
Socony-Vacuum Oil Company that the war- 
ranty of seaworthiness also ran to an employee 
of a ship repair contractor who was injured on 
the tank vessel MOBILFUEL. The ship was 
alongside the contractor’s pier and her crew 
was embarked when the accident occurred. 
While on the vessel, Lawlor was supervising 
fellow yard workers in the marking and inspec- 
tion of the internal tank bulkheads for leaks and 
cracks. A series of scaffolds were set up in the 
tank and a perpendicular ladder had been placed 
against one of the scaffolds but was not secured. 
As Lawler descended the ladder, it fell back- 
wards and he fell to the bottom of the tank and 
was injured. It was clear that the negligence 
of the contractor’s employees caused the acci- 
dent. However, liability was fixed on the ship- 
owner under the doctrine of seaworthiness. In 
deciding that Lawlor was doing seaman’s work, 
it appears that the court gave great weight to 
the testimony of the chief officer of MOBIL- 
FUEL concerning the nature of the work in 
which Lawlor was engaged. He testified that 
repair of the tank bulkheads for leaks was done 
by him and other members of the crew when 
the ship was not at a repair facility; further- 
more, equipment including ladders was carried 
on board for this purpose. The court consid- 
ered that the Supreme Court’s decision in Hawn 





19. 358 U.S. 588, 1959 A.M.C. 813 (1959). 

20. Id. at 595, n. 9, 1959 A.M.C. at 818 n. 9. 

21. 275 F.2d 599 (2d Cir. 1960), 1960 A.M.C. 716, cert. denied, 363 
U.S. 844 (1960). 
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governed this case. Recognizing that the work 
being done in the Hawn case was the repair of 
a cargo loading apparatus, the court stated that 
this did not mean that the warranty extended 
only to those shoreworkers who were engaged 
in cargooperations. Thecrucial test it said was 
whether the workman is performing a ship’s 
service. 

The court then went on to review the status of 
MOBILFUEL at the time of the incident. The 
repair contract covered only miscellaneous items 
of repair and did not provide for any major ship 
alterations. The evidence showed that the 
vessel’s crew was aboard and was in overall 
control of the vessel. Based on these factors, it 
was held that the vessel was in active naviga- 
tion.22 From Lawlor it would appear that when 
naval vessels are in a commercial shipyard 
undergoing regular overhaul or miscellaneous 
minor and. routine repairs, shoreworkers in- 
jured doing jobs that are normally done by the 
ship’s crew are within the scope of the warranty 
of seaworthiness.”* 

However, it was held in United New York & 
New Jersey Sandy Hook Pilots Assn. v. 
Halecki ** that a repair contractor’s employee 
performing the specialized service of cleaning 
the ship’s generators was not within the scope of 
the warranty. In 1951 the pilot boat NEW 
JERSEY was undergoing annual overhaul. One 
of the job orders called for the dismantling and 
overhaul of the boat’s generators. This task 
was subcontracted out to Halecki’s employer. 
On a Saturday when no one was aboard the 
generators were sprayed with carbon tetrachlo- 
ride. There was evidence showing that the 
engine room space had an adequate ventilation 
system for normal operations. Halecki had 
wornagasmask. Nevertheless, he became sick 
the next day and died two weeks later of carbon 
tetrachloride poisoning. In denying recovery 
on the basis that Halecki was not within the 
scope of the warranty of seaworthiness, the 
court stated : 


The work that he did was in no way “the type of 
work” traditionally done by the ship’s crew. It was 
work that could not even be performed upon a ship 
ready for sea, but only when the ship was “dead” with 
its generators dismantled. Moreover, it was the work 
of a specialist, requiring special skill and special 





22. See text accompanying note 36 infra. 

23. See Morrell & Valle v. United States, 193 F. Supp. 705 (N.D. 
Cal. 1960), 1961 A.M.C. 129, 397 F.2d 662 (9th Cir. 1961), 1962 
A.M.C. 671, cert. denied 370 U.S. 960 (1962), where the district 
court implied that shoreworkers repairing and reconditioning life- 
boats of ships undergoing normal overhaul) (not major alteration 
or repair) are entitled to a warranty of seaworthiness. 

24. 358 U.S. 613, 1959 A.M.C. 588 (1959). 
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equipment—portable blowers, air hoses, gas masks, 
and tanks of carbon tetrachloride, all brought aboard 
the vessel for this special purpose, and none con- 
nected with a ship’s seagoing operations. Indeed, 
the work was so specialized that the repair yard en- 
gaged to overhaul the vessel was not itself equipped 
to perform it, but had to enlist the services of a sub- 
contractor.” 


At another trial liability was founded on neg- 
ligence of the shipowner, rather than unsea- 
worthiness of the vessel, in that the shipowner 
failed to ascertain that the independent con- 
tractor was competent to perform the inherently 
dangerous operation.”* 

Further illustrating the importance of the 
worker’s status, the case of McDaniel v. M/S 
LISHOLT * is of interest. That case consid- 
ered whether the warranty of seaworthiness 
applied to a shore based fireman. M/S LIS- 
HOLT was receiving oil from the shore in the 
Panama Canal Zone when some of the oil over- 
flowed causing a fire on board. The shoreside 
fire department boarded LISHOLT and extin- 
guished the fire. McDaniel, a member of the 


fire department, was assigned as a fire watch. 
His main duty was to insure that the fire did not 
re-ignite and to report any re-ignition to the 
fire department if assistance was required. 
When the libelant came on duty some eight hours 
after the fire had been extinguished, he noticed 


an odor in the refrigerator room. McDaniel re- 
ported this fact to a chemist and a stevedore 
foreman who were on board. Thereupon they 
went below to the refrigerator room. It was 
noted that the odor was now stronger and it was 
suggested that they leave the space. Immedi- 
ately after their departure there was an explo- 
sion in that area, resulting in the death of several 
persons and injury to the fireman. The Court 
of Appeals held that the fireman did not come 
within the scope of the warranty because he 
was not performing a duty within the traditional 
or customary scope of activity of the crew.** 
The court conceded that LISHOLT was unsea- 
worthy, but this condition was the reason the 
fireman was aboard. 





25. Id. at 617, 618, 1959 A.M.C, at 591. Accord, Filipek v. Moore- 
McCormack Lines and Eastern Rigging Corp., 258 F.2d 734 
(2nd Cir. 1958), 1958 A.M.C. 2369, where an employee, a pro- 
fessional boom tester, was injured when a kingpost snapped. 
The court found no warranty of seaworthiness—because the 
work was not traditionally done by the crew. Shipowner not 
negligent as injury was caused by latent defect of kingpost not 
discoverable by reasonable inspection. 

. 302 F.2d 840 (2d Cir. 1962), 1962 A.M.C. 2342. 

. 257 F.2d 538 (2d Cir. 1958), 1958 A.M.C, 1832. 

. See Tarkington v. Amer. Pres. Lines Ltd., 1955 A.M.C. 114 
(N.D. Cal. 1954), where U.S. Customs Officer searching for con- 
traband held not within the scope of the warranty. Court stated 
at p. 115, “Searching for contraband is not seamen’s work.” 


JAG JOURNAL 


After reading the above cases the reader may 
be interested in how the shipowner protects 
himself against the financial losses that result 
from the money judgments against him when 
the negligence or unsafe operations of a steve- 
dore or repair contractor renders his ship unsea- 
worthy. For example, it was noted in Lawlor 
that the negligence of the contractor was re- 
sponsible for the injury. Actually, the owner 
of MOBILFUEL was reimbursed by Lawlor’s 
employer for any damages he had to pay to 
Lawlor.”® 

Present law gives the shipowner the right to 
be reimbursed under the terms of a stevedoring 
or ship repair contract for judgments against 
him as a result of the contractor’s negligence or 
unsafe practice in performing its services where 
the contract contains an indemnity clause. 
The usual clause provides that the contractor 
shall be responsible for and hold the shipowner 
harmless against all lawsuits and claims for 
bodily injury and death of persons occasioned 
either in whole or in part by the negligence or 
fault of the contractor in performance of the 
contract. Even if an indemnity clause is not in 
the service contract, it has been held that its 
absence will not bar the shipowner from recov- 
ery over against the contractor, because each 
contract carries with it an implied warranty 
that the contractor will perform his services for 
the customer vessel with professional care and 
skill.** 

A stevedore must use due care with respect to 
stowing cargo and use of the cargo handling 
equipment incident thereto." For example, 
where the service contract requires the steve- 
doring contractor to provide the cargo handling 
equipment, he is under a duty to provide rea- 
sonably safe equipment and is liable for failure 
to do so, irrespective of negligence.** This duty 
is implied within the scope of the contract. The 
test for indemnity liability of the contractor 
with respect to its equipment is whether the 
equipment .was in fact safe and fit for its in- 
tended use. Negligence is immaterial. As- 
suming that a longshoreman was injured during 
cargo operations due to a latent defect in his 





29. Supra note 20, see editor’s note 1960 A.M.C. at 723. 

30. American Stevedores Inc. v. Porello, 330 U.S. 446, 1947 A.M.C. 
349 (1947); Amato v. United States, 167 F. Supp. (S.D. N.Y. 
1958), 1959 A.M.C. 1181. 

. Ryan Stevedoring Co., Inc. v. Pan-Atlantic Steamship Corpora- 
tion, 350 U.S. 124, 1956 A.M.C. 9 (1956); Pinion v. Mississippi 
Shipping Co., 156 F. Supp. 652 (E.D. La., 1957), 1957 A.M.C. 
2308. 

. Weyerhaeuser Steamship Co. v. Nacirema Operating Co., Inc., 
355 U.S. 563, 1958 A.M.C. 501 (1958). ; 

. Italia Societa per Azioni di Navigazione v. Oregon Stevedoring -| 
Co., 376 U.S. 315 (1964). 





“may 
otects 
result 
when 
steve- 
insea- 
awlor 
aS re- 
owner 
wlor’s 
ay to 


ght to 
loring 
gainst 
nce or 
where 
ause.*° 


ractor | 


owner 
ns for 
sioned 


nce or | 
of the | 


not in 
hat its 
recov- 
e each 
rranty 
ces for 
re and 


spect to 
andling 
cample, 
» steve- 
andling 
de rea- 


failure | 


1is duty 
t. The 
itractor 
her the 
its in- 


ul. As- 


| during 
t in his 


947 A.M.C. 
(S.D. N.Y. 


ip Corpora- 


Mississippi 
957 A.M.C. 


zr Co., Inc. 


Stevedoring - 


employer’s equipment that rendered the cus- 
tomer vessel unseaworthy, the injured may 
bring an action against the shipowner for un- 
seaworthiness.* If a judgment is recovered 
against the shipowner, the latter would have a 
right of reimbursement or indemnity under the 
service contract against the injured’s employer 
for failing to provide reasonably safe equipment. 
For example, assume a longshoreman is injured 
during cargo operations due to a latent defect 
in his employer’s gear. This defective equip- 
ment made the customer vessel unseaworthy, 
and the injured longshoreman can maintain and 
recover in an action against the shipowner for 
unseaworthiness. The shipowner in turn has 
a right of indemnity against the injured long- 
shoreman’s employer for failing to provide 
reasonably safe equipment. 

In summary, a land based employee when 
working on a vessel may be entitled to the same 
warranty of seaworthiness as a member of the 
crew. Whether he is entitled to this warranty 
depends on whether he is doing work thought 
to be performed traditionally by crew members. 
If this condition is met, then the land based 
worker is entitled to the warranty of seaworthi- 
ness. The shipowner is obligated to furnish a 


vessel and appurtenances reasonably fit for 
their intended use, not an accident free ship.* 
In those cases where gear is in proper condition 


but is negligently used by the longshoremen, the 
shipowner is not liable for their injury.** Also, 
where the lack of due skill on the part of the in- 
dependent contractor makes the ship unsea- 
worthy, the shipowner has the right to be in- 
demnified by the contractor against any judg- 
ment he must pay to the contractor’s employee. 
The shipowner’s right arises from an implied 
warranty by the service contractor to use due 
professional skill. 


STATUS OF VESSEL 


The Supreme Court has held that a land based 
worker engaged in work traditionally per- 
formed by seamen is entitled to the warranty 
of seaworthiness only when the vessel is in 
active navigation. The leading case in this 
area is West v. United States." This case 
stands for the proposition that no warranty of 
seaworthiness is implied where the vessel is not 
in active maritime service. In this case SS 





34, Infra note 38. 

35. Mitchell v. Trawler RACER, Inc., 362 U.S. 539, 1960 A.M.C. 
1503 (1960). 

36. Phipps v. Holland-America Line, 259 F.2d 143 (9th Cir. 1958), 
1959 A.M.C. 612. 

37. 361 U.S. 118, 1960 A.M.C. 15 (1959). 


MARY AUSTIN, after being laid up for several 
years, was activated. To accomplish the acti- 
vation, she was towed from Norfolk to Phila- 
delphia for the necessary overhaul and repair. 
During the overhaul, West was injured while 
working inside a low pressure cylinder of the 
mainengine. A loose-fitting pipe plug hit West 
when a fellow employee turned on the water in 
the line. West asserted that MARY AUSTIN 
was unseaworthy and sought recovery under the 
Sieracki doctrine. The court, after noting the 
extensive work that was the subject of the re- 
pair contract, concluded that the reason the ship 
was in the repair yard was to make her sea- 
worthy. Accordingly, it could not be said that 
the shipowner held the vessel out as being sea- 
worthy. In setting down criteria to determine 
whether a vessel was in navigation, the court 
stated: 


It would appear that the focus should be upon the 
status of the ship, the pattern of the repairs, and the 
extensive nature of the work contracted to be done, 
rather than the specific type of work that each of the 
numerous shore-based workmen is doing on shipboard 
at the moment of injury .... We, therefore, do 
not believe that the Sieracki line of cases is applica- 
| a 


In the subsequent case of Roper v. United 
States,*® longshoremen were employed to unload 
grain from a vessel that had been in the moth- 
ball fleet for several years. In 1954 the holds of 
the SS HARRY LANE were utilized for the 
storage of grain. After the vessel was loaded, 
she was towed back to the reserve fleet where 
she remained for two years. In 1956 the wheat 
was sold and HARRY LANE was towed back to 
the grain elevator for unloading. During dis- 
charging operations a longshoreman was hurt 
by a piece of equipment that extended into the 
hold from the elevator, called a marine leg. 
The court specifically did not decide the question 
of whether the shoreside equipment was within 
the warranty.** It noted however that the ves- 
sel was not in navigation, and considered that 
the status of the vessel was the important factor 
in this case rather than the status of the person 
performing the work or of the equipment. 
Therefore, assuming that a workman is per- 
forming Sieracki type work, as in Roper, he is 
not entitled to the warranty of a seaworthy ship 
unless that ship is in active maritime service. 





38. Id. at 122, 1960 A.M.C. at 18. 

39. 368 U.S. 20, 1961 A.M.C. 2499 (1961). 

40. But cf. Alaska Steamship Co. v. Petterson, 347 U.S. 396, 1954 
A.M.C. 860 (1954), where the Supreme Court held that the ship- 
owner was liable for an injury to a longshoreman where a snatch 
block brought on board the vessel by independent contractor 
parted, citing the Sieracki and Hawn cases. 
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The principles of West were applied by the 
trial court in a case concerning the injury of a 
repairman aboard USS WHETSTONE (LSD 
27). In 1960 WHETSTONE was undergoing 
an extensive overhaul which was to take more 
than two months to complete. In order to re- 
move a turbine cover from the engine room, it 
had been necessary to cut a hole in the flight and 
tank decks. While Dawson was so engaged in 
removing the cover, his fellow employees were 
performing hydrostatic tests on the tanks which 
put a list on the ship. As a result, a welding 
machine on the flight deck rolled through the 
man-made holes and fell to Dawson’s working 
area, causing hisinjury. The trial court found 
from the evidence that Dawson was a Sieracki 
seaman, but also concluded that WHETSTONE 
was not in active maritime service. Evidence 
considered by the court relating to the vessel’s 
status was: 


a. The contract cost to complete the overhaul was 
$900,000. 

b. WHETSTONE’S boilers were dismantled and her 
turbines were opened and removed. 

c. Electricity, water and sanitary services were sup- 
plied from shoreside, because the vessel’s own 
systems were dismantled. 

. All electronics, electrical and communication fa- 
cilities were either removed or undergoing sub- 
stantial repair. 

. All the main pumping systems and evaporating 
equipment were overhauled. 

. Sections of the hull were cut out and replaced as 
well as certain portions of bulkheads throughout 
the vessel. 

. The ship could not be navigated under her own 
power on the date of the accident. 

. The ship could not be towed safely to sea because 
work on her ballast and fuel tanks had re- 
duced her stability. 


From the above factors the court, in denying 
recovery against the United States, concluded 
that WHETSTONE was undergoing major 
overhaul and was not in active maritime service. 
Consequently, her owners were not legally re- 
quired to furnish a seaworthy ship to repair 
workers. 


INVESTIGATION OF SHOREWORKERS’ 
SHIPBOARD INJURIES 


A. Shipyard Workers 

.One problem for Commanding Officers from 
an investigation standpoint is being able to as- 
certain that a civilian worker has been injured. 
Where ship’s work is given to the repair facility, 
those particular areas of the ship involved may 





41. Dawson v. United States, 1962 A.M.C. 2203 (D.C. Ore. 1962). 
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be under the control of the contractor. This is 
one of the reasons that ship’s division officers 
should make routine rounds of their spaces— 
not to “ride herd on the yard birds,” but to be 
alert to minor accidents that may be unreported. 
In those accidents that are reported, it is not 
for the Commanding Officer to determine 
whether the Navy is under an obligation to fur- 
nish a seaworthy ship. That is a question of 
law. However, all the facts and circumstances | 
surrounding the incident should be developed— 
not just whether the Navy was negligent. If 
this article may serve one purpose, it should be 
to show investigating officers that negligence is 
not the only standard by which liability is meas- 
ured in the maritime personal injury field. 
Thus, if initial investigation of a shoreworker’s 
injury shows no Navy negligence, the investiga- 
tion should not be terminated until all facts 
have been developed, particularly on the issue 
of seaworthiness. For example, let us assume 
that shoreworkers are repairing a pump when | 
it explodes for no apparent reason. It is sug- | 
gested that the following facts should be de-/ 
veloped by the investigating officer, in addition 
to matters concerning Navy negligence, if 
any: * 


1. Name of manufacturer of the pump, its age, model, 


and serial number. : 
2. Ascertain if a blueprint or drawing is available © 
of the mechanism that failed. 
8. Date the pump was last overhauled, and by whom. © 
4. Cause of the explosion. 
5. The status of the vessel. The investigating officer 
should inquire into the following matters: ; 
(a) Overall cost and nature of the repairs or | 
alterations. 
(b) Dates of commencement and termination of i 
the repair period. 3 
(c) With reference to the date of the accident: 
(1) Were shipboard electrical, water and sani- 
tary services provided by the contractor? 
(2) Ability of ship to maneuver under her own / 
power. 
(3) Status of ship’s machinery, engineering plant 
and auxiliaries. 
(4) Percentages of repair work completed and 
remaining incomplete. 
(5) Major items of work incomplete. 
The cognizant Industrial Manager and the ship’s 
engineering officer should be able to provide most 7 
of this information. 
6. Contributory negligence of the injured person.* 


(Continued on page 26) 





42. For additional suggestions see Deutsch, Preliminary Investige 
tive Procedure in Collision and Injury Cases Afloat, JAG J. 
June 1955, p. 3. } 

43. Contributory negligence in a maritime personal injury case does | 
not bar recovery, although it is considered in the diminution of 
the amount of recovery. The MAX MORRIS, 137 U.S. 1 (1890). 





result in selection. These factors enhance an 
officer’s record but do not guarantee his selec- 
tion. In general, failure of selection may be 
attributed to the fact that, within the number 
ceiling set up by the Secretary of the Navy, an 
officer’s record did not compare favorably 
enough with those of his contemporaries to per- 
mit his selection. 

When the board finishes its selection, it then 
becomes a Naval Examining Board and passes 
on the professional qualifications for promotion 
of the selected officers, subject to the completion 
of promotion points or such other qualifications 
as the Secretary of the Navy may prescribe. 
Actually, the Examining Board function is per- 
formed at the same time as the selection phase 
and then formalized by a vote after the selec- 
tions are made. The code requires that all Re- 
serve selection boards will be composed of at 
least 5 members and that not less than a major- 
ity of the total membership must concur in each 
recommendation made by the board. 

Those officers who have been recommended for 
promotion will be individually advised by the 
Chief of Naval Personnel of the additional re- 
quirements, if any, to complete professional 
qualifications. These requirements will be de- 
termined as follows: 


1. (a) For Promotion to the Grade of LTJG (auto- 
matic—no selection board). An average of 12 pro- 
motion points for each 6 months’ service in the grade 
of ensign as computed from date of rank is required. 
Since an ensign is currently eligible for temporary 
promotion 18 months after his date of rank, the maxi- 
mum number of points required for qualification is 36. 
If the officer meets these qualifications, promotion is 
automatic. No formal selection procedure is required. 

(b) For Promotion to the Grade of LT, LCDR, or 
CDR. An average of 24 promotion points for each 
year in grade is required. In no case will more than 
144 promotion points be required. Years in grade are 
computed from 1 July following the date of rank 
(or date of rank, if it be 1 July) to the end of the 
fiscal year in which selected for promotion. (For 
special cases in the computation of years in grade, 
refer to BuPersInst 1570.4A for the many variations 
listed.) 

(c) For Promotion to the Grade of Captain. Offi- 
cers are given the option to qualify by earning promo- 
tion points in the amount specified in subparagraph 
1(b) above; or by satisfactory completion in the 
grade of commander of one of the following 6 cate- 
gories of courses: 

(1) Military Planning, NWC 18, Naval Opera- 
tions, NWC 19, and Strategic Planning, NWC 20. These 
courses provide 18, 18, and 36 points, respectively, 
and they may be procured by official letter addressed 
to the President, Naval War College, Newport, Rhode 
Island. 
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(2) National and International Security Organi- 
zation, NWC 14, and Command Logistics, NWC 15. 
Point evaluations are at 18 and 27 points, respectively, 
and procurement is at the Naval War College above; 

(3) International Relations, NWC 17, 54 points 
and procured at the Naval War College; 

(4) International Law, NWC 16, 54 points and pro- 
cured as above; 

(5) Economics of National Security, ICAF, 48 
points. This course may be obtained by letter, via 
official channels, to the Commandant, Industrial Col- 
lege of the Armed Forces, Fort Lesley J. McNair, 
Washington, D.C., 20315. 

(6) Foundations of National Power, NavPers 
10770—A, and Navy Organization for National Secu- 
rity, NavPers 10721-A. Point evaluations are 24 and 
10 points, respectively. 

(d) For Promotion to the Grade of Rear Admiral. 
Selection boards constituted as naval examining 
boards certify professional qualification on the rec- 
ords. No additional professional qualification is 
required. 

2. Promotion points are creditable: 

(a) For extended active diity with 2 promotion 
points for each month of extended active duty; 

(b) for completion of 14 days’ active duty or active 
duty for training or attendance at 75% of the drills 
authorized for the unit in which enrolled, 12 promotion 
points; 

(c) for college courses and residency in training 
to a maximum of 12 points per fiscal year; and 

(d) for Correspondence Courses and Naval Re- 
serve Officer School Courses, as authorized. In order 
to receive promotion credit for NROS courses, satisfac- 
tory completion of academic work and compliance with 
the minimum attendance requirement of 80% of the 
scheduled 20 or 40 week scheduled class are necessary. 
No specific course or any number of courses 

is required to be taken. They need be taken 
only in sufficient number to provide promotion 
points required for qualification, supplementing 
the promotion points earned by other means. 
Officers are encouraged, however, to plan their 
professional study as outlined in the recom- 
mended official professional study plan as set 
forth in BuPersInst 1570.4A of 21 November 
1963 in order to enhance their mobilization po- 
tential and to provide professional growth in 


broad areas appropriate to their grade and cate- § : 


gory. Applications for correspondence courses, 
with the above exceptions, should be submitted 
on NavPers form 992 and forwarded via official 
channels to the Naval Correspondence Course 
Center, Scotia 2, New York, 12302. Access to 
classified courses requires proper security clear- 
ance. Confidential courses cannot be released to 
the personal custody of inactive reservists for 
removal from a command or activity ; thus, they 
must be worked on at a command or activity. 
The restrictions on Confidential—Modified Han- 





rgani- 
VC 15. 
tively, 
above; 
points 
nd pro- 
\F, 48 
er, Via 


al Col- 
{cNair, 


avPers 
1 Secu- 
24 and 


dmiral. 


mining | 


the rec- 
tion is 


omotion | 


omotion 


training 


essary. 


courses 
» taken 
motion 
nenting 
means. 
n their 
recom- 
as set 
vember 
tion po- 
wth in 


nd cate- 


sourses, 
bmitted 
. official 

Course 
ecess to 
y clear- 
eased to 
‘ists for 
us, they 
activity. 
ed Han- 


dling Authorized have been relaxed to a point 
where with the proper security clearance a 
course can be released to the reservist upon his 


‘certification in a statement attached to his re- 


quest that he has adequate stowage facilities, 
that is, at least 20 points stowage security as de- 
fined in the Security Manual for Classified In- 
formation. 

Due to space limitation, all individual quali- 
fication variations or special cases have not been 
discussed, but reference is made to the following 
directives and publications concerning promo- 
tion, qualification, and courses: 


BuPers Instruction 1570.4A of 21 November 1963; 

BuPers Instructions 1416.4D and 1412.1E; 

BuPers Manual, H3703 (3) ; H38801 through 3807; 

H31201(6) ; 

The Naval Reserve Association News of January, 1964, 
“Promotion: The Hows and Whys”; 

The Naval Reservist of December, 1962, “Promotion 
Policy”; 

The Naval Reservist of January, 1964, “A Checklist 
of Officer Correspondence and NROS Courses”; 
and 


List of Training Manuals and Correspondence 


Courses, revised semiannually, NavPers 10061-S. 


The following chart is an example of a recom- 
mended official professional study plan as modi- 
fied for illustration purposes, applicable only to 
special duty officers, law, designator 1625. 


Study plans for this designator and all others are 
set forth as Enclosure 8 of BuPers Instruction 
1570.4A of 21 November 1963. 


(Continued on page 22) 


ADVERSE CONDUCT-LOD DETERMINATION 

(Continued from page 8) 
may furnish medical treatment to any veteran 
who was discharged or released for disability, 
whether or not service-connected, but only if 
such disability was incurred or aggravated in 
line of duty.®® 


Death Compensation 


Applicable statutes 7 provide that surviving 
widows and children and dependent parents of 
veterans who died before 1 January 1957 (or 
after 30 April 1957 if certain Federal Insurance 
overage did not exist)™ shall be entitled to 
leath compensation, but only if the death re- 
bulted from injury or disease incurred in or ag- 
gravated by active service and in the line of 
luty. Separate rates for wartime ” and peace- 
Ime ** death compensation are provided, and 


9. 38 U.S.C. 612(a). 
0. 38 U.S.C. 321, 341. 
1. 38 U.S.C. 417(a). 
2. 38 U.S.C. 322. 

3. 38 U.S.C. 342. 








the higher wartime rates are payable if death 
resulted from injury or disease received in line 
of duty as the direct result of armed conflict, or 
while engaged in extra-hazardous service, or 
from 1 January 1947 to 25 July 1947.4 


Dependency and indemnity compensation 


For service-connected deaths and deaths after 
31 December 1956 resulting from disability in- 
curred in active service (provided the veteran 
was released under conditions other than dis- 
honorable), the Veterans Administration will 
pay dependency and indemnity compensation * 
to the widow,” children,” and parents.”* How- 
ever, payment of this compensation is de- 
pendent on the nonexistence of certain Federal 
Insurance coverage.”® A widow or child eligible 
for death compensation may elect to take de- 
pendency and indemnity compensation in lieu 
thereof.°° A parent may so elect under certain 
income limitations.** 


Benefits for veterans disabled by treatment or 
vocational rehabilitation 


If a veteran suffers an injury or an aggrava- 
tion of an injury as the result of hospitalization, 
medical or surgical treatment, or the pursuit of 
a course of vocational rehabilitation awarded by 
the Veterans Administration, or as the result of 
having submitted to an examination under any 
of the laws administered by the Veterans Ad- 
ministration, and not as the result of his own 
willful misconduct, and the injury or aggrava- 
tion of an injury results in death or additional 
disability, it is treated as though it were service- 
connected for purposes of disability or death 
compensation and dependency and indemnity 
compensation.®? 


Farm, home, and business loans 


A veteran discharged or released from active 
duty, any part of which occurred during World 
War II or the Korean conflict, by reason of a 
service-connected disability may be entitled to 
have the Veterans Administration guarantee or 
insure a loan issued to him for farm, home, or 
business purposes.** He may also qualify for a 


(Continued on page 23) 





. 38 U.S.C. 343. 

. 38 U.S.C. 101(14). 

. 38 U.S.C. 411; rates of dependency and indemnity compensation 
have recently been changed by act 5 Oct. 1963, Pub. Law 88-134, 
88th Cong. 1st Sess., 72 Stat. 1127. 

- 38 U.S.C. 413, 414. 

. 88 U.S.C. 415. 

. 38 U.S.C 417(a). 

. 38 U.S.C. 416(a) (1). 

- 38 U.S.C. 416(2) (2). 

. 38 U.S.C. 351. 

. 38 U.S.C. 1802. 


SEPTEMBER-OCTOBER 1964 





PROMOTION 


(Continued from page 21) 
RECOMMENDED OFFICIAL PROFESSIONAL STUDY PLAN FOR NAVAL RESERVE OFFICERS NOT ON 


ACTIVE DUTY 





PRESENT 
GRADE 


DESIGNATOR 
1625 


CODE 


CORRESPONDENCE COURSES 


NAVPERS|POINTS 
NO. 


GRADE 
PROM. C 


GRADE 
R|RET. CR 





EXECUTIVE 
AREA A. 


LEADERSHIP 

NAVY REGULATIONS . 

SECURITY OF CLASSIFIED 
INFORMATION 


10903-A1 
10740-A 
10975-A 


14 
24 
6 


All 
All 
1&2 





ENSIGN 
& LTJG 
i. 


NAVAL COMMUNICATIONS 
(unclassified) 
or 
THE COMMUNICATIONS OF- 
FICER (confidential) 


10416 


10403 


15 


1&2 


1&2 





TECHNICAL 
AREA C. 


CLAIMS (suspended) 
INVESTIGATIONS 
DISASTHR CONTROL 


10727 
10726 
10746 


All 
All 
All 





EXECUTIVE 
AREA A. 


EDUCATION AND TRAINING 
NAVY PUBLIC INFORMA- 
TION 
PERSONNEL ADMINISTRA- 
TION 


10965-A 
10720 


10968-A 


r 1&2 
All 


All 





OPERA- 
TIONS 
AREA B. 


OFFICE OF THE JAG 


10723 


All 





TECHNICAL 
AREA C. 


NAVY ADMIRALTY LAW 
PRACTICE 





EXECUTIVE 
AREA A. 


INTERNATIONALLAW (NWC) 
MILITARY JUSTICE IN THE 
NAVY 








OPERA- 
TIONS 
AREA B. 


FINANCIAL MANAGEMENT 
IN THE NAVY 





TECHNICAL 
AREA C. 


NAVY CONTRACT LAW 


10988-A 





EXECUTIVE 
AREA A. 


FOUNDATIONS OF NATION- | 


AL POWER 
INTERNATIONAL RELA- 
TIONS (NWC) 
NAVY ORGANIZATION FOR 
NATIONAL SECURITY 


10770-A 
NWC 17 


10721-A 





OPERA- 
TIONS 
AREA B. 


FUNDAMENTALS OF NAVAL 
INTELLIGENCE (Conf. Mod- 
handling) 


10728 

















TECHNICAL 
AREA C. 











NONE 
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ADVERSE CONDUCT-LOD DETERMINATION 
(Continued from page 21) 


direct loan from the Veterans Administration 
for $13,500 or less.** 


Specially adapted housing for disabled veterans 

A veteran entitled to compensation for a total 
> and permanent service-connected disability may 
receive in accord with pertinent Veterans Ad- 
ministration regulations $10,000 or less for a 
house (and the necessary land) suited to his 
special needs.*° The requirement of service- 
connection disqualifies a veteran who incurred 
his disability not in the line of duty. 


Vocational rehabilitation for World War II and 
Korean conflict veterans 

Subject to certain limitations of time, the 
» Veterans Administration may provide voca- 
tional rehabilitation training to veterans of these 
last two conflicts who are in need of such train- 
ing by reason of service-connected disabilities. 
Generally, the maximum amount of training will 
not exceed four years.*® 


| Funeral expenses 
The Veterans Administration, in its discre- 
tion, may pay $250 or less for the funeral ex- 


penses of a person who was a veteran of any 
) war if he had been released from active service 


for a disability incurred or aggravated in line 
: of duty or if he was receiving disability compen- 
sation (or would have been receiving it but for 


the receipt of retirement pay). This burial 
allowance cannot be paid if any other act spe- 
cifically provides for the payment of the veter- 
an’s funeral expenses.** 
i Flags 
| The Veterans Administration will furnish a 
flag for the casket of each person who was a 
veteran of any war if he had served at least one 
| enlistment or was released from active duty for 

} a disability incurred or aggravated in line of 
duty.®* 

III 


PROVISIONS ADMINISTERED BY OTHER 
FEDERAL AGENCIES 


Clearly, the most consequential results of an 


'}) adverse conduct-line of duty determination are 





. 38 U.S.C. 1811; see the pamphlet “Federal Benefits for Veterans 
and Dependents”, VA Fact Sheet 15-1, published by the Vet- 
erans Administration, Feb. 1963, pp. 17-21. 

5. 38 U.S.C. 801, 802; see the pamphlet cited in the foregoing foot- 
note, pp. 21-22. 

. See: 38 U.S.C. 1501(2), 1502. 

+ 38 U.S.C. 902. 

. 38 U.S.C. 901. 


those effectuated by the naval service and the 
Veterans Administration. However, other 
agencies of the federal government administer 
significant privileges and benefits available to 
veterans and particularly to disabled veterans. 
Often these privileges and benefits are premised 
on a disabled veteran having incurred his dis- 
ability in the line of duty or at least not as the 
result of his willful misconduct. A few such 
provisions are set out below; it should not be 
assumed they constitute an exhaustive listing. 
The federal agencies responsible for the execu- 
tion of the provisions listed in this section do 
not make a separate determination of a disabled 
veteran’s conduct-line of duty status at the in- 
currence of his disability. The determination 
of the Veterans Administration in this regard 
is accepted by the agencies concerned. 


Social Security 


The Federal Old-Age, Survivors, and Disabil- 
ity Insurance laws grant a veteran a credit of 
$160 per month for service on active duty after 
15 September 1940 and before 1 January 1957 
(at which time military personnel were brought 
under the Act). This credit is not applicable 
if the veteran would receive more benefit with- 
out applying it, and it is not actually given until 
the veteran applies for social security benefits. 
This gratuitous credit is not generally applica- 
ble when retirement pay is received for service 
during the credited period supra, unless the 
member is on active duty after 1 January 1957, 
in which case credits may be granted back to 
1951. However, one cannot qualify as a vet- 
eran for purposes of this provision unless he 
served on active duty during the above period 
and either (1) was discharged under conditions 
other than dishonorable after serving over 
eighty-nine days or (2) was released by reason 
of a disability incurred or aggravated in service, 
in the line of duty.*® 


Preference in federal employment 

Disabled veterans are given preference in em- 
ployment in all federal agencies and in the civil 
service of the District of Columbia. This pref- 
erence is contingent upon having served on ac- 
tive duty and having been separated under hon- 
orable conditions and either (1) having estab- 
lished the present existence of a service-con- 
nected disability or (2) being in receipt of 
compensation, disability retirement benefits, or 
a pension from the Veterans Administration.” 





89. See: 42 U.S.C. 417 and consult generally the pamphlet “Your 
Social Security” (revised 9-61) published by U.S. Dept. of 
Health, Education, and Welfare. 

90. 5 U.S.C. 851. 
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Thus, an adverse conduct-line of duty determi- 
nation by the Veterans Administration would 
vitiate this preference for disabled veterans. 
Homesteads 


Active duty service of over ninety days in 
World War II or the Korean conflict allows a 
veteran to apply such service, not exceeding 
two years, to the period required of residence 
and cultivation upon the land for purposes of a 
homestead. However, this constructive credit 
depends on (1) having been honorably dis- 
charged or (2) discharged because of wounds 
received or disability incurred in line of duty 
during these conflicts or (3) discharged and sub- 
sequently furnished hospitalization or awarded 
compensation by the federal government by rea- 
son of such wounds or disability.™ 


IV 
CONCLUSION 


This limited discussion of statutes and regu- 
lations provides only a reference to the possible 
results of an adverse conduct-line of duty de- 
termination. Obviously, it is the intention of 
Congress by these statutes to implement the 
ancient principle of law that one should not 
profit by his wrongdoing. Compelling reasons 
of public policy indicate that federal benefits 


will continue to be denied victims of self-inflicted 
injuries and of those causally related to the 
elements of willfulness and recklessness; i.e., 


to the mental aspect of volition. Thus, appli- 
cation of these regulatory and statutory provi- 
sions in each instance of individual disability 
must strive to equitably implement an imper- 
fect justice balanced between social responsi- 
bility for he who has been disabled and social 
protection from he who irresponsibly has 
brought disability upon himself. 


91. 43 U.S.C. 279. 








BCNR (Continued from page 12) 
Correction Board where the findings of that Board 
are not justified by the record on which the findings 
were made .... As we noted earlier herein, the 
record before the Board fully justified the findings 
of the majority and did not justify the statements 
made to support the dissenting opinion or the con- 
clusions reached by General McNeil.” 


Eicks v. United States “ is the case of a naval 
officer who was found to be unfit for duty by 
reason of physical disability. These findings 
reached the office of the Judge Advocate General 


on 27 December 1943. On 27 January 1944, 
the Chief of Naval Personnel signed an order 
relieving the officer of all duties, and, upon re- 
lease from the Naval Hospital, ordering him 
to proceed to his home and await orders pend- 
ing action on the retirement board proceedings. 
These orders were not delivered to the officer 
until 1 May 1944. This was the first notifica- 
tion he had received of his retirement. On 12 
May 1944 he applied for three and a half months. 
of accumulated leave. On 14 May 1944 he re- 
ceived notification that he had been retired as 
of 1 May 1944. He petitioned BCNR to correct. 
his records to show that he was retired on 20 
August when his leave would have expired. 
This would have increased his retirement pay. 
BCNR recommended that such a correction be 
made but the Secretary of the Navy rejected the 
recommendation on the ground that leave was 
a privilege rather than a right and that the of- 
ficer should have used his leave before the re- 
tirement became effective. 

The Court of Claims concluded, contrary to 
Navy Regulations in effect at the time, that 
leave was a right rather than a privilege and 
that the Secretary had acted arbitrarily and ca- 
priciously in refusing to correct the record. In 
reaching this conclusion the court stated: 

As the Secretary, under the statute, has authority to 

correct a record acting through the civilian board, we 

cannot conclude that the finding of the Board com- 
pels the correction. We do think, as to record cor- 
rection, that the controlling issue is whether the Sec- 
retary’s action in disapproving was arbitrary and 


capricious. If if was, the record should have been 
corrected.” 


Betts v. United States ** is the case of an Army 
officer who was advised, in writing, by an Army 
doctor that he should limit his activities so as not 
to be under physical or mental pressure because 
of a heart condition. Because of this he re- 
signed his regular commission and requested 
release from active duty in the AUS. The 
Army terminated his reserve commission as well 
as the regular commission. After release, he 
was examined by a civilian heart specialist who 
found coronary artery disease. The Veterans’ 
Administration awarded him an 80% disability 
for his heart condition. The Army correction 
board recommended correction of his records to 
show release from active duty by reason of 
physical disability. The Assistant Secretary of 
the Army denied, without comment, the appli- 
cation for correction of his military record. 
Six months later the Assistant Secretary re- 





13. Id. at 326. 
14. 172 F. Supp. 445 (Ct. Cl. 1959). 
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15. Id. at 447. 
16. 172 F. Supp. 450 (Ct. Cl. 1959). 
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turned the record to the correction board with 
the comment that he had denied relief because 
the officer had voluntarily resigned with full 
knowledge of his condition. The Board recon- 
sidered the case and recommended that the appli- 
cation for correction be denied. The Assistant 
Secretary followed this recommendation and re- 
peated his denial of the application. 

The Court of Claims held that the Assistant 
Secretary had acted arbitrarily and capriciously 
and awarded damages in the amount the officer 
had lost by not being retired by reason of phys- 
ical disability. In reaching this decision, the 
court stated: 


The first question before us is the naked one, whether 
a Secretary, acting under this legislation, is free to 
reach a conclusion which is contrary to all the 
evidence, is contrary to the conclusion of all the boards 
authorized by Congress to assist the Secretary in his 
function of correcting records and is, some months 
after the decision, expressly based upon a purported 
reason which is utterly irrelevant.” 


In the case of Friedman v. United States * the 
Secretary of the Air Force adopted the findings 
of the correction board which found that the 
evidence did not support correction of the plain- 
tiff’s records to show that he was retired by 
reason of physical disability. The Court of 
Claims concluded that the action was arbitrary 
and capricious because it was not supported by 
the evidence in the record. 

In summation, the Secretary may properly 
and legally substitute his findings and decisions 
for those of the correction board if the Secre- 
tary’s findings and decisions are based upon, and 
supported by, evidence in the record of proceed- 
ings before the correction board. 

If the Secretary receives information which is 
not in the record of proceedings which indicates 


| the board’s findings and recommendations are 


not correct he should return the record to the 
board with the additional information for 
reconsideration. 

The courts have stated on numerous occasions 
that they will not review the findings and actions 
of boards for correction of military records or 


| of the Secretaries unless they acted arbitrarily 


or capriciously.*® The cases indicate that the 
courts will review the actions of the boards and 
the Secretary in any case where they have not 
acted in accordance with the statute or their 
action is clearly not supported by the evidence 
in the record of proceedings. 


17, Id. at 453. 

18. 158 F. Supp. 364 (Ct. Cl. 1958). 

1% Price v. United States, 149 F. Supp. 181 (Ct. Cl. 1957); Wales 
v. United States, 130 F. Supp. 900 (Ct. Cl. 1955); Woodford v. 
United States, 138 Ct. Cl. 228 (1957). 
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JAG BULLETIN BOARD (Continued from page 2) 
BOMB SCARES 


The varieties of aberrant human behavior seem to 
know no bounds. One of the more popular, particularly 
among the humorists in our midst, in recent years is 
the false bomb report by airline passengers. 
Consider the following case: A person boarded a 
commercial plane. Apparently shortly after boarding, 
he had a conversation with the stewardess about the 
stowage of his briefcase. It seems she asked him to 
remove it from the overhead rack and place it in or 
under the seat. His reply was to the effect that, “It 
only has confidential papers and a bomb set to go off 
in 12 minutes; it can go off under the seat just as well.” 
The stewardess failed to appreciate the humor of this 
remark and notified the pilot, who contacted the tower. 
Thereafter, the person was removed for interrogation 
by the F.B.I. 
It’s not that the stewardess is a grouch or that the 
F.B.I. doesn’t enjoy a good joke, but the fact is that the 
action of the person in this case was in violation of 18 
U.S.C. 35,7 which in pertinent part, reads as follows: 
Whoever imparts or conveys ... false information, knowing the 
information to be false, concerning an attempt or alleged attempt 
being made or to be made, to do any act which would be a crime 
prohibited by this chapter (e.g., damaging or destroying an air- 
craft) ... shall be fined not more than $1,000, or imprisoned not 
more than one year, or both. 

Additional penalties are provided if the false informa- 

tion is given willfully and maliciously, or with a reck- 

less disregard for the safety of human life. 

It has been argued, unsuccessfully,? that the statute 
doesn’t apply to such statements made in jest. In a 
case much like the one related, a passenger told the 
ticket agent that he had a bomb in his brief case. In- 
vestigation, after his apprehension by agents of the 
F.B.I., revealed that he did have a “bomb”—an aerosol 
can plainly marked “bug bomb.” The court, in respond- 
ing to his claim of innocent humor stated: 

There is no doubt but what the statement that he had a bomb in 
his brief case was made in jest, but the peculiar sense of humor 


attributable to this defendant does not lessen the seriousness of 
the legal consequences of his acts. 


The court continued: 


It is obvious that Congress intended by this section [18 U.S.C. 35] 

to prohibit exactly what happened here. We cannot help but take 

judicial notice of similar situations elsewhere where individuals cf 

a completely distorted sense of humor or pranksters with juvenile 

minds have caused expensive delays, investigations, hardships, and 

induced fear by such acts. 

The point is this, if the meaning and effect of 18 U.S.C. 
35 are not widely understood—and apparently they are 
not—the word must be spread that the individual who 
thinks it would be riotously funny to say that he has a 
bomb in his luggage risks considerably more inconven- 
ience to himself than just missing his plane. The fed- 
eral authorities are not taking this lightly and are prose- 
cuting practically all cases of this kind. Don’t let it 
happen to you—or any member of your command. 





1. As amended by act 3 Oct 61, Pub. Law 87-338, 75 Stat. 751. 
2. United States v. Silver, 196 F. Supp. 677 (D.C. Pa. 1961) ; accord, 
United States v. Allen, 317 F. 2d 777 (2d Cir. 1963). 
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MARITIME PERSONAL INJURIES 
(Continued from page 18) 
Generally, if ship’s machinery, hatch covers, 
booms, rigging, or other appurtenances cause 
injury to a shipyard workman, there is a pos- 
sible issue as to seaworthiness (in the legal 
sense). In such cases the investigating officer, 
in addition to the requirements of the JAG 
Manual, should direct his inquiry toward that 
piece of equipment that caused the injury to 
ascertain whether it was fit for its intended use 
and whether it was being so used. The piece of 
equipment itself should be tagged, identified and 
safely stowed for use as evidence. 


B. Longshoremen 


When MSTS vessels carry cargo of other 
armed services, the responsibility for loading 
the cargo, subject to the safety of the ship, is on 
the shipper service.** Consequently, arrange- 
ments for the services of civilian longshoremen 
are not made by MSTS. Therefore, a certain 
amount of coordination between MSTS and the 
shipper service may be necessary in the investi- 
gation of a shipboard injury which occurs dur- 
ing loading operations. As the MSTS vessel 


frequently leaves port soon after the accident, 
it may be necessary for the shipper service to 
assist in the investigation by obtaining state- 


ments of witnesses, medical reports, and com- 
pensation reports from the injured party’s em- 
ployer. On the other hand, the Master of the 
MSTS ship should insure that statements are 
taken from the shipboard witnesses as soon as 
possible and that an entry concerning the in- 
cident is made in the log. It is incumbent on 
Commanding Officers and Masters to use initia- 
tive to investigate longshoremen’s injuries. 
While circumstances may not permit an elab- 
orate investigation, an incomplete immediate 
investigation is far better than none. Failure 
to investigate an alleged shipboard injury will 
of course not excuse liability. As one court has 
stated: 


If libelant (injured longshoreman) can prove that 
an agent of respondent (shipowner), whose duties 
included reporting such accidents to respondent’s 
proper personnel, either saw the accident or was told 
about it, we think respondent should then have made 
an investigation . Reasonable prudence would 
have dictated the careful investigation of such an 
accident, especially in view of the large number of 
law suits currently being brought by longshoremen 





44, Military Sea Transportation Service (NAVPERS 10829-B), pp. 
26, 27. 
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against shipowners for any injury sustained aboard 
ship. (Parentheses supplied.) “ 


All naval and MSTS personnel in supervisory 
positions should be familiar with the applicable 
directive as to the reporting and investigating 
of maritime personal injuries.** — 


CONCLUSION 


Shore based workers, such as civilian repair- 
men and longshoremen, have two causes of 
action against the shipowner for injuries. 
They are unseaworthiness and negligence. 
Government employees excepted, anyone, 
whether he be a member of ship’s company as 
in the case of MSTS contract operated tankers, 
or shoreworker, can sue the shipowner for 
negligence for failing to use reasonable care to 
protect him. 

On the other hand, to maintain a cause of 
action against the shipowner for unseaworthi- 
ness, it is necessary that the Mjured person be 
doing work that is or has been thought to be tra- 
ditionally done by seamen—those men of iron 
who sailed before the wooden mast. In addi- 
tion, it is essential that the vessel on which the 
injury took place be in active maritime service 
and not undergoing major repairs or reconstruc- 
tion, or otherwise removed from navigation. If 
these tests are met, the owner is liable for fur- 
nishing an unseaworthy ship or appliances re- 
gardless of whether he was negligent. The 
duty is absolute and nondelegable. 

In processing a JAG Manual investigation in- 
volving a Sieracki seaman’s shipboard injury, 


‘legal and investigating officers should not be 


concerned if they have difficulty in determining 
the legal status of the injured man or of the 
ship on which the injury occurred. This in 
many instances will require waiting until some 
Monday morning when a decision in the matter 
or a like case is announced by the Supreme 
Court. Nevertheless, the investigating officer 
can and should investigate the incident in order 
that sufficient facts relating to status of the 
injured man and the ship are preserved for use 
in dealing with possible claims. When shore- 
workers are injured, an investigating officer 
should not conclude the investigation when it 
is determined that Navy negligence is not pres- 
ent. Remember that vicarious seamen have a 
special status in the maritime world and need 


not in many circumstances prove negligence to 


recover a judgment against the shipowner. 





45. Smigiel v. Compagnie De Trans. Oceaniques, 185 F. Supp. 328 at 
330 (E.D. Pa. 1960), 1961 A.M.C. 2042 at 2045. 
46. JAG INST. P5880.1A, Admiralty Claims. 
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PAY AND ALLOWANCES—Retired member living abroad 


@ A master sergeant of the Air Force was transferred 
to the Enlisted Reserve Corps in 1947 after completion 
of more than 20 years’ active service, and in 1954 placed 














































































pair- on the retired list of the Regular Air Force and con- 
s of currently advanced to the grade of captain, the highest 
ries. temporary grade in which he had served satisfactorily 
ence while on active duty. In 1963 his retired pay was sus- 
3 pended pending an official determination of his possible 
yous, loss of citizenship. It was considered that the mem- 
ly as ber, born in England, had expatriated himself in 1959 
kers, by continued residence in that country. Section 352 
r for (a)(1) of the Immigration and Nationality Act of 
ire to June 27, 1952 (8 U.S.C. 1484) declares that United 
States citizenship is lost by continuous residence for 
se of 3 years in the territory of a foreign state of which the 
orthi- person formerly was a national. 
on be In his decision B—153942 of June 22, 1964, the Comp- 
e tra- troller first distinguished his decision at 41 Comp. Gen. 
‘ 715, which stated that a Reserve officer retired for years 
f iron of service who had become a citizen of a foreign coun- 
addi- try was not entitled to retired pay because foreign citi- 
ch the znship was “inconsistent” with continued Reserve 
ervice status. The member in the present case was retired 
struc- § in an enlisted status, and in addition had not become a 
- "a citizen of England or any country other than the United 
r fur- § States. 
es re- The United States Supreme Court in Schneider v. 
The Rusk, 377 U.S. 163 (1964), considered the case of a 
German national by birth and naturalized United States 
citizen who had returned to Germany, married, and 
ion in- resided for 8 years. The Court held that the above 
njury, § provision of the Immigration and Nationality Act 
not be purporting to divest such person’s American citizen- 
mining § ship was unconstitutional. Further, the Court in 
of the § United States v. Gay, 264 U.S. 353 (1924) had held that 
‘his in — the Navy might not discontinue the retired pay of a 
il some Member solely because he lived abroad, having first se- 
matter cured the permission of the Department of the Navy 
ipreme to remain abroad and reporting his address each year 
} as required. Thus the Comptroller concluded that con- 
officer tinued foreign residence alone cannot deprive a mem- 
n order & ter of his retired pay, and ordered payments in this 
of the § case reinstated. (Comp. Gen. Dec. B-153942 of 22 June 
for use § 1964) 
. shore- 
- officer QUARTERS ALLOWANCE—Dependent husband of female member; 
when it test of dependency 
ot pres- § @ The Comptroller General’s decision B-148561 of 
have 2 § April 6, 1964, demonstrated the degree of dependency 
nd need § required to authorize the payment of an increased al- 
rence to § lowance for quarters to a female member of the uni- 
ner. formed services claiming as a dependent her incapaci- 
tated husband. In an earlier decision on the same case, 
oe. 060 the Comptroller had concluded that such payment was 





‘not authorized because the evidence submitted “did not 
warrant the conclusion that her husband was incapable 
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of self-support” under the prevailing requirements of 
the Career Compensation Act of 1949 (decision B-148561 
of 20 April 1962). 

Section .401 of Title 837, U.S. Code (P.L. 87-649, 76 
Stat. 470, Act of September 7, 1962), now defines “de- 
pendent spouse” of a female member for these purposes 
as one who “is in fact dependent on her for over one-half 
of his support.” In submitting the case for reconsidera- 
tion, the member, an Air Force major, enclosed a 
physician’s statement describing the medical symptoms 
of her husband’s condition as extreme malnutrition, 
anemia, grand mal epilepsy which can not be completely 
controlled, and a resulting state of manic depression 
leaving him “unable to engage in any useful or gainful 
employment.” It was stated that his seizures occurred 
variably from as many as three daily to three weeks 
apart, and that he had had no income, salary or gainful 
employment for eight years, when he was first treated 
for epilepsy. 

Relying on his past decisions as authority, the Comp- 
troller stated: “It has long been held that to be regarded 
as in fact dependent on his wife in the service, a hus- 
band must on account of physical or mental incapacity 
or for some other reason, be incapable of self-support.” 
He continued by reviewing the rule of the Veterans Ad- 
ministration that in cases of pension claims based on a 
disability the incapacty must be “sufficient to render it 
impossible for the average person to follow a substan- 
tially gainful occupation.” The Comptroller noted that 
upon applications for benefits in this case, the Veterans 
Administration had ruled this test had not been met. 
He concluded that incapability of self-support had not 
been established, and denied the claim of dependency. 
(Comp. Gen. decision B-148561 of 6 April 1964) 


PAY AND ALLOWANCES—Per Diem—sleeping bag as quarters 


@ An Army warrant officer performing temporary 
duty as a courier accompanying a security shipment from 
Wisconsin to Texas by rail was paid per diem at the 
rate of $8 rather than $16 pursuant to paragraph 4205- 
5a(1), Joint Travel Regulations, which authorizes the 
$8 reduction for days of travel by surface common car- 
rier. The officer was required to travel in a freight car, 
furnish and prepare his own rations, and use his own 
sleeping bag, and it was his contention that under the 
circumstances he should not have received the reduced 
per diem. 

The Comptroller General in decision B-153421 dated 
May 7, 1964, found that the $8 reduction under para- 
graph 4205--5a(1) may be attributed largely to the an- 
ticipation that the member will not accrue expenses for 
quarters during such travel. He concluded that if the 
officer was furnished a freight car to sleep in, notwith- 
standing the use of his own sleeping bag, he incurred no 
expense for lodging, and hence was properly paid per 
diem only at the $8 rate. (Comp. Gen. Dec. B-153421 


of 7 May 1964.) 
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INJURY SUFFERED BY RESERVIST DURING INACTIVE DUTY TRAIN- 


ING—Test for determination of disability—fitness for military 
duty or normal civilian pursuits 


® The Comptroller General in Decision B—148324 of 
October 25, 1963, reviewed the claims of two Naval 
Reservists injured at informal sports activities during 
weekend inactive duty training exercises, addressing 
himself to the question whether the members concerned 
were “employed” on training duty at the times of their 
injuries within the meaning of 10 U.S.C. 6148(a) (see 
JAG Journal, January 1964, p. 220). The Comptroller 
concluded that for purposes of that statute a Reservist 
is employed on a training status from muster to dismis- 
sal and is thus entitled to disability benefits for injuries 
sustained during that period even though they resulted 
from some independent activity not a part of the train- 
ing duties. 

One of the above cases concerned an aviation me- 
chanic who had fractured his thumb playing handball 
during a lull in duties launching helicopters. The 
thumb was placed in a splint, the member was released 
from inactive training duty and slightly over five weeks 
later returned for examination by the station medical 
officer who pronounced the fracture sufficiently well 
healed to permit removal of the split and “return to 
his present duties.” The question then existed whether 
during that five-week interval he was “disabled” within 
the meaning of the statute. Prior decisions of the 
Comptroller disclosed two apparently separate rules for 
making such determinations. Disability of Naval Re- 
servists under 10 U.S.C. 6148(a) had been determined 
by deciding whether the member was able to return to 
his “normal civilian pursuits.” Under similar statutory 
provisions the eligibility of injured members of the Na- 
tional Guard to disability benefits was made dependent 
upon a finding that the member was unable to resume 
military duties, even in a “limited” or “restricted” 
status. 

In view of the fundamental similarity of the under- 
lying statutes and the disparate results which could 
result from application of either test to a given case, this 
case was returned to the Comptroller as the basis for a 
request for further delineation of the rules to be followed 
in these matters. In his decision B—148324 of May 19, 
1964, the Comptroller noted that the statutes in question 
were clearly intended to provide Reservists and National 
Guardsmen disabled or killed in line of duty during in- 
active-duty training with the same pensions, compen- 
sation, death gratuity, retirement pay, and hospital 
allowances as Regular members. In some instances, he 
continued, little information was available from the 
member’s service medical record to determine his dis- 
ability status after he had returned home, and was thus 
supplemented by any available data concerning his 
ability or inability to resume his normal civilian employ- 
ment in order to reach a conclusion concerning his ability 
to perform military duties. The use of this secondary 
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evidence was not intended to establish a general ruh 
for future cases. . 
“It seems reasonably clear that a right to active duty 
pay and allowances under the above-cited provisions gj 
law while the member concerned is temporarily disable 
by injury incurred in line of duty, is based upon physical 
disability to perform military duty, not his normal ¢& 
vilian pursuit, and that the determination as to how long 
the disability continues is left to the exercise of sou 
administrative judgment. If, despite his injury, 
service concerned should actually return him to a limited 
or restricted reserve duty status where he would 
subject to being called upon to perform such duty as his 
physical condition would permit, we would regard the 
continued payment of active duty pay and allowances iq 
such circumstances as being too doubtful to wa 
approval of such payment .... In each case, the se 
ice concerned should determine when the injured rese 
ist recovers sufficiently to be fit to perform his normal 
military duties. In making that determination, the 
service should apply the same standards it would apply 
in the case of a member of the Regular service” 
(Comp. Gen. Dec. B-148324 of 19 May 1964.) 


PAY AND ALLOWANCES—Member retired or discharged 


® The Comptroller General in decision B—153988 of 
May 13, 1964, considered the situation of an enlisted 
member of the Navy whose name was placed on ft 
temporary disability retired list in 1957, and who re 
ceived retired pay through 1961. Payments were sus 
pended at that date because the disbursing officer had 
received a completed discharge certificate granting ths 
member an honorable discharge. Learning that he wag 
about to be discharged, however, the member quickly 
obtained a temporary restraining order from Federal 
district court, and an agreement was struck between 
representatives of the court and the Navy that the dis: 
charge would not be completed until the completion 
administrative action. 

In 1963 the member was referred to the Physical RB 
view Council, which on the basis of new medical ev 
dence found him to have been disabled in line of du 
and while entitled to basic pay. Upon their recomm 
dation the Secretary of the Navy directed that the mem 
ber be permanently retired as of the 1961 date. ; 
Comptroller was presented with the question wheth 
the member was effectively retired, in light of the ¢ 
charge certificate which had been completely prepa 
signed, and sealed. 

Citing United States v. Noble, 18 USCMA 413, 
CMR 413 (1962), the Comptroller ruled that mili 
status is only terminated upon the concurrence of be 
an effective discharge certificate or orders of separa 
tion, and delivery of such certificate or orders to t 
member. Since delivery was not completed in this cas 
the member had never been discharged, and therefe 
was properly retired by the subsequent Secretaria 
action. (Comp. Gen. Dec. B-153988 of 13 May 1964 
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